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1. This appeal, by special 1eave, has been preferred against the judgment
and order dated 23.2.2005 of Bonbay Hi gh Court (Aurangabad Bench), by which
the appeal preferred by the appellants was di sm ssed and their conviction
under Section 304-Bread with Section 34 | PC and sentence of 7 years R

i nposed t hereunder 'by the | earned Sessions Judge, Aurangabad, was affirned.

2. The deceased Bhi mabai was daught er of  PW 1 Tukaram Eknat h Tanbe resi dent
of village Sanjkheda and she was nmarried to appellant no. 1 Appasaheb son
of Sheshrao Pal askar about two and half years prior to the date of incident
whi ch took place on 15.9.1991. The appel |l ant no. 2, Kadubai is the nother
of the appellant no. 1 and both the appellants were residing in the sane
house in village Pal shi. According to the case of prosecution, a sumof Rs.
5000 and sone gold ornanents had been given at the time of narriage of

Bhi mabai . For about six nonths Bhi nabai was treated well but thereafter the
accused started asking her to bring Rs. 1,000-1,200 fromher parents to
nmeet the househol d expenses and al so for purchasi ng manure. \Wenever

Bhi mabai went to her parental hone, she used to tell her parents that her
husband and nother-in-law (accused appellants) were harassi ng her and used
to occasionally beat her. Her father PW1 Tukaram along with some of his
relati ves went to the house of the accused and tried to persuade t hem not
to ill-treat Bhinabai. Thereafter, the accused treated Bhinmabai properly
but after about four nonths they again started harassing her. A few days
bef ore Nag Pancham festival Bhinmabai cane to her parental hone and
conpl ai ned that the accused were not giving her proper food, clothings and
even footwear. She also told her parents that her husband had asked her to
bring an anpbunt of Rs.1,000-1,200 for the purpose of househol d expenses and
manure. The case of the prosecution futher is that in the evening of

15.9. 1991 a person cane fromvillage Pal shi on a notorcycle and informed
PW 1 Tukaram t hat Bhi nabai was unwell. PW1 then inmediately went to the
house of the accused along with sone of his relatives. There he saw that
Bhi mabai was |ying dead and froth was com ng out of -her nouth which

i ndi cated that she had consuned sone poi sonous substance. The Police Pati
of the village PW3 Sandu Mohanrao Patil |odged an accidental death report
at 9.00 p.m on 15.9.1991 at the police station. On the basis of the said
accidental death report, PW6 Sandeepan Kanbl e, Police Sub-Inspector,
visited the house of the accused, held inquest on the dead body of

Bhi mabai, and thereafter sent the sane for post-nortem exam nation. PW1
Tukaram | odged the FIR of the incident at 7.00 p.m on 16.9.1991 at P.S.
Chi kal t hana, on the basis of which Case Crine No. 144 of 1991 was

regi stered agai nst the appell ants under Sections 498-A, 306 and 304-B | PC

3. After conmpletion of investigation, charge sheet was submitted agai nst
the appellants and in due course, the case was comitted to the Court of
Sessions. The | earned Sessions Judge framed charges under Sections 498-A,
304-B read with Section 34 | PC and Section 306 read with Section 34 | PC
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agai nst both the appellants. The appel |l ants pl eaded not guilty and cl ai nmed
to be tried. The prosecution in order to establish its case exam ned six

wi ntesses and filed some docunentary evi dence. The | earned Sessions Judge
after consideration of the material on record acquitted the appellants of
the charges under Sections 498-A and 306 read with Section 34 |PC but

convi cted them under Section 304-B I PC and i nposed a sentence of 7 years R
thereunder. The appeal preferred by the appellants was di sm ssed by the

H gh Court by the judgment and order dated 23.2.2005.

4. W have heard | earned counsel for the appellants, |earned counsel for
the State of Maharashtra and have perused the records.

5. The post-nortem exam nation on the body of deceased Bhi mabai was
conducted by a team of two doctors of Departnment of Forensic Medicine and
Toxi col ogy, Medi cal Coll'ege, Aurangabad, nanely, Dr. S.M Jawal e and Dr.

H V. Godbole on 16.9.1991. The doctors did not find any sign of external or
internal injury onthe body of the deceased and in their opinion, the cause
of death was insecticide poisoning. The viscera was preserved for chem ca
anal ysis. 'The report of the post-nortem exam nation was admtted by the

def ence.

6. The specific case of the prosecution is that Bhinabai ended her life by
consum ng poi son because of harassment caused to her by the appellants for
or in connection w th demand of dowy. It is, therefore, necessary to
briefly exam ne the evidence of the prosecution wtnesses. PW 1 Tukaram
father of the deceased, has given details of the prosecution version of the
incident in his statenent in Court. He has deposed that in the marriage he
had given Rs. 20,000 as dowy. Initially, Bhinmabai was treated well for
about six nonths, but thereafter the appellants started ill-treating her
VWhenever Bhi mabai canme to her parental hone, she used to conplain that for
sone donestic reasons she was being harassed. Wen she had visited her
parental home on the | ast occasion, she had said that her husband Appasaheb
had asked her to bring Rs. 1,000-1, 200 for -domestic expenses and for

pur chasi ng manure as he had no sufficient noney. Bhi nabai had conpl ained to
hi mthat she was not being given proper food, clothings and even footwear
and occasionally the appellant no. 1 used to beat her. The last tinme she
visited her parental honme was during the festival of Nag Pancham and at
that tinme she | ooked depressed. The witness has further deposed that on the
date of incident, a nan canme fromvillage Pal shi -on notorcycle and i nforned
that he should inmedi ately go there as Bhi nabai was not well. He then went
to village Pal shi along with other persons of his famly where he reached
after sun set. He saw that Bhimabai was |ying dead and froth was com ng out
of her nouth which was snelling of Thinet (insecticide). In his cross-

exam nation he has adnmitted that his statenment that he had gi ven Rs. 20, 000
in dowy at the tine of marriage was incorrect and in fact he had given Rs.
5,000 as dowy and the total expenses incurred in the marriage was about

Rs. 20, 000. He has al so deposed that it was after about 1-1/2 years of
marriage that Bhimabai first conplained to himabout the harassnent being
caused to her. There used to be sone bickering in the marital |ife of

Bhi mabai and her husband on trifling matters. He has adnmitted that it was
appel l ant no. 1 who had sent a person on notorcycle who had given

i nformati on regardi ng Bhi mabai bei ng unwell and that both the appellants
were present at the time of her funeral. PW2 Babaji is real brother of
father-in-law of PW1 Tukaram He has deposed that on an earlier occasion
he had gone along with PW1 and sone others to the house of appellant no.1

to persuade himnot to harass Bhinmabai and to treat her well. In his cross-
exam nati on he has adnitted that when he had gone to village Palshi to talk
with the appellants regarding the ill-treatnment being nmeted out to

Bhi mabai, there was no tal k regarding nonetary giving and taking. He al so
admtted that he had not gone to attend that funeral of Bhinmabai. PW5
Sumanbai is the mother of the deceased Bhi mabai. She has stated in her
exam nation-in-chief that Bhinmabai was being ill-treated by the appellants
and the reason for ill-treatnent was that they were denmandi ng nbney to be
brought from her parental hone. The last tinme Bhimbai visited her parenta
hone was on the occasion of the festival of Nag Pancham and she had
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conpl ai ned that she was being ill-treated and was sonetines gi ven beating
for bringing noney fromher parents. She has specifically stated that for a
period of six nonths after the nmarriage, Bhinabai was treated well and
thereafter she had started conpl ai ni ng about the harassnent being caused to
her. In her cross-exan nation, PW5 Sunanbai has stated that after news
about the condition of Bhimbai was given by a man fromvillage Pal shi, she
al ong with her husband and sone other relations went there and noticed that
Bhi mabai was |ying dead in the house and froth was conming out of her nouth.
She has further stated that she did not make any enquiry as to how Bhi naba
had died. In her statement under Section 161 Cr.P.C. which was recorded
very next day of the incident i.e. on 16.9.1991 she did not state that
cause of ill-treatment was "a demand for noney and a consequent beating".
When confronted with her ‘aforesaid statement under Section 161 Cr.P.C., she
replied that she did not know why there was no nention in the said

statenment that the cause for ill-treatnent was "a demand for noney and a
consequent beating". She further stated that it will be correct to say that
her daughter was receiving ill-treatnent as a result of "donestice cause"

The learned trial Judge then sought clarification fromthe w tnessses by
putting the followi . ng question. :-

"Que: - What do you nean by "“donestic cause"?

Ans. : - VWhat | meant was that there was denand for noney for
defrayi ng expenses of manure etc. and that was the cause."

In the very next paragraph she stated as under :-

"It is not true to suggest that in ny statenent before the police

never said that ill-treatnment was as a result of denmand for nobney

fromus and its fulfillnment. | cannot assign any reason why police
did not wite about it in nmy statement.”

7. PW 3 Sandu, Police Patil of village Palshi has deposed that at about
4.20 p.m on 15.9.1991, Narayan who is uncle of appellant no.1l, Appasaheb
informed himthat the wife of Appasaheb had expired. He then went to the
house of the appellant and saw Bhinmabai |ying with froth com ng out of her
nout h. Thereafter, he gave a report about the incident in witing at the
police station. In his cross-exam nation, he adnmtted that he did not nake
detailed enquiries as to what was the cause of death and where the incident
had taken place. He has further deposed that Bhinabai had cone to his house
about six nmonths earlier and had said all was not well between her and her
husband, but she had not given any specific details.

8. The nain wi tnesses regarding the all eged denand of nobney and al so
harassnment and beating to Bhi nabai are her father and mother, viz., PW1
Tukaram and PW5 Sunanbai. In his exam nation-in-chief PW1 has said that
whenever his daughter cane to her parental hone, she used to conplain that
she was being subjected to harassnment by the appellants on account of sone
"donestic reasons" and further that her husband (appellant no.1) had told
her that while com ng back fromher parental hone she should bring Rs.

1, 000-1, 200 for expenses and for manure as he had no sufficient noney. (PW5
Sumanbai has deposed that Bhimabai was receiving ill-treatment as a result
of "donestic cause" and to a specific question put by the Court as to what
she neant by "domestic cause"” she gave a reply that there was a denmand for
noney for defraying expenses of manure etc. It is inmportant to note that in
her statenment under Section 161 Cr.P.C. which was recorded on the very next
day of the death of Bhimabai, this witness did not state that the cause for
ill-treatment was "a denmand for nmoney and a consequent beating". The

evi dence on record does not indicate that the police had any reason to
favour the accused and deliberately onmitted to nention about the alleged
demand of noney while recording the statenment of PW5 Sunmanbai under
Section 161 Cr. P.C. The evidence shows that the accused cone fromvery
hunbl e background and they coul d not have exerted any kind of influence,
financial or otherw se, upon the police so as to manage a st at enent
favourable to them when in the course of investigation the statements of
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wi t nesses were being recorded under Section 161 Cr.P.C Accepting the
statenments of father and nother on their face value that utnost which can
be held is that the appellant no.1 had asked his wi fe Bhinabai to bring
noney for neeting donestic expenses and for purchasi ng nmanure.

9. Two essential ingredient of Section 304-B | PC, apart fromothers, are
(i) death of wonen is caused by any burns or bodily injury or occurs

ot herwi se than under nornal circunstances, and (ii) wonen is subjected to
cruelty or harassnent by her husband or any relative of her husband for, or
in connection with, any demand for "dowy". The explanation appended to
sub-section (1) of Section 304-B I PC says that "dowy" shall have the sane
meaning as in Section 2 of Dowy Prohibition Act, 1961

Section 2 of Dowy Prohibition Act reads as under :-

"2. Definition of "dowy" - In this Act "dowy" neans any property or

val uabl e security given or agreed to be given either directly or
indirectly-

(a) by one party to a narriage to the other party to the marriage; or
(b) by the parent of either party to a marriage or by any other person

to either party to the marriage or to any other person, at or before or any
time after the marriage in connection with the marriage of the said
parties, but does not include dowy or nahr in the case of persons to whom
the Muslim Personal Law (shariat) applies.

In view of the aforesaid definition of the word "dowy" any property or

val uabl e security shoul d be given or agreed to be given either directly or
indirectly at or before or any tine after the marriage and in connection
with the marriage of the said parties. Therefore, the giving or taking of
property or val uable security must have some connection with the narriage
of the parties and a correl ation between the giving or taking of property
or valuable security with the marriage of the parties is essential. Being a
penal provision it has to be strictly construed. Dowy is a fairly well
known social customor practice in India. It is well settled principle of
interpretation of Statute that if ‘the Act is passed with reference to a
particul ar trade, business or transaction and words are used which
everybody coversant with that trade, business or transaction knows or
understands to have a particular meaning in it, then the words are to be
construed as having that particular neaning. (See Union of Indiav. Garware
Nyl ons Ltd., AIR (1996) SC 3509 and Chenicals and Fibres of India v. Union
of India, AIR (1997) SC 558). A denmand for npbney on account of sone
financial stringency or for nmeeting sone urgent donestic expenses of for
pur chasi ng manure cannot be terned as a denmand for dowy as the said word
is normal |y understood. The evi dence adduced by the prosecution does not,
therefore, show that any demand for "dowy" as defined in Section 2 of the
Dowy Prohibition Act was nade by the appellants as what was all egedly
asked for was sone noney for neeting donmestic expenses and for purchasing
manure. Since an essential ingredient of Section 304-B/'IPC viz. denmand for
dowy is not established, the conviction of the appellants cannot be
sust ai ned.

10. Learned counsel for the appellants has also submitted that there is
absol utely no evidence either direct or circunstantial to show that

Bhi mabai comm tted suicide. He has submitted that the insecticide Thinmet is
extensively used by the farmers for preservation of crop and is kept stored
in their houses and it could be a case where Thinmet accidentially got m xed
with some food item and was consumed by Bhaimabai. It has thus been
submitted that no of fence under Section 306 |PCis nmade out against the
appel l ants. W do not consider it necesary to exam ne this question. As

al ready stated, the appellants were al so charged under Sections 498-A and
306 read with Section 34 IPC but were acquitted of the said charges by the
| ear ned Sessions Judge, which order has attained finality for the reason
that the State did not prefer appeal agains the sane. The appeal before the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

5

Hi gh Court and also in this Court has been preferred by the appellants
chal | engi ng their coviction under section 304-B read with section 34 | PC.

It has been held in State of Andhra Pradesh v. Thadi Narayan, AR (1962) SC
240 that Section 423(1)(b)(i) of Code of Crininal Procedure, 1898 (which
corresponds to Section 386(b)(i) of Code of Crimnal Procedure, 1973) is
clearly confined to cases of appeals preferred agai nst orders of conviction
and sentence, the powers conferred by this clause cannot be exercised for
the purpose of reversing an order of acquittal passed in favour of a party
in respect of an offence charged, in dealing with an appeal preferred by

hi m agai nst the order of conviction in respect of another offence charged
and found proved. Therefore, we have refrai ned from expressing any opinion
as to whether the appellants could be held guilty of having conmtted the
of fence under Section 498-A or 306 | PC on the basis of evidence avail able
on record as their acquittal under the aforesaid charges has attained
finality and cannot be reversed in the appeal filed by the appellants
chal | engi ng their conviction under Section 304-B | PC

11. In view of the discussion made above, the appeal is allowed. The

j udgrment and order dated 23.2.2005 of the H gh Court and the judgnent and
order dated 4.1.1993 of the learned Sessions Judge convicting the
appel | ants _under Section 304-B 1PC are set aside and the appellants are
acquitted of the said charge. The appellant no.1 is in custody. He shall be
rel eased forthwith unless wanted in some ot her case. The appellant no. 2 is
on bail. The sureties and bail bonds furnished by her are discharged.




