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The present appeal is filed against the judgnment and
order of conviction dated Novermber 24, 2005 passed by the
Hi gh Court of Karnataka in Crimnal Appeal No. 1008 of
1999 whereby it set ‘aside the order dated July 14, 1999
passed by the Additional Sessions Judge, Tunkur in
Sessions Case No. 16 of 1991 acquitting the accused
(appel l ants herein) of offences puni shable under Sections
143, 147, 148, 302 and 324 read with Section 149 of the
I ndi an Penal Code ("IPC for short)-

Brief facts of the case are that Accused No. 2,
Somashekhara, Accused No. 8, Thammai ah and PW 8
Kri shnai ah were running a Chit Transaction i n which
successful nenmbers were given articles |ike vessels,
wat ches, sarees, cloth-pieces, etc.. The said transaction
was conducted once a week in the shop of PW8 Krishnaiah
and al so at Kol | apuradanma Tenpl e at™ Hanumant hapur a.

It is the case of the prosecution(that on Cctober 30, 1989,
one such transaction was held at about 5.30 p.m in which
one Nagaraj, the successful bidder was given a copper

vessel (Kolaga). Nagaraj returned the vessel with his
maternal uncle as it was old and demanded a new vessel

But the request was refused by the proprietors of the Chit
Transaction. It is further the prosecution case that at
about 9.30 p.m on the sane day, i.e. Cctober 30, 1989,

near Hanumant hapura Bypass, when PWL. Veer abhadr ai-ah

along with PW 2, 3 and 4 (Chi kkanna, Rudranurthy and
Puttiah) was proceeding, the Accused Nos. 1 to 8 who had
forned thensel ves into an unl awful assenbly and were

arnmed with weapons like, knife, reapers and stones

attacked PW 2 to 4. The accused caused injuries to all the
three persons. It is alleged that when the quarrel “was going
on and PW 2 to 4 were injured, deceased Anjinappa cane
forward and i ntervened and went ahead to stop the quarrel
Accused No. 8 Thammai ah took out a button knife from his
pocket and stabbed Anjinappa on the left side of his chest,
due to which Anjinappa slunped and fell on the ground.
Conpl ai nant Veer abhadrai ah al ong with one Kri shnai ah

s/o Obl aiah carried Anjinappa in an autorickshaw to the
hospital. On the way to hospital, Anjinappa breathed his

| ast. The dead body of Anjinappa was then taken to the
General Hospital, Tunkur. The accused persons after
conmitting assault, threw the clubs and rippers at the spot
and ran away. At about 11.30 p.m, PW 13 Madhukar

Musal e, Circle Inspector of Police, Tunkur received an

i nformati on about the incident of rioting that took place at
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Hanumant hapura. On being intimated by PSI, PW7 A R
Shariff about the rioting and the injured being adnmitted to
General Hospital at Tunkur, PW 13 went to the hospita

and | earnt that Anjinappa had died and the other three

i njured persons were taking treatnent. It is alleged that
PW 1, Veerabhadrai ah, who was present in the hospital,

was questioned by PW13. The information given by him
was recorded in witing as per Ex. P-1 as conplaint and
was registered as Crine No. 86 of 1989 for offences

puni shabl e Sections 143, 147, 148, 324 and 302 read with
Section 149 IPC. Accused No. 7 Tukaraiah died during the
pendency of the case and the trial abated against him

| nquest over the dead body of deceased Anjinappa was
done and the dead body was sent for post-nortem
exam nati on. PW11 Dr. Hanumakka who conducted the
post mortem opi ned that theinjuries were ante nortemin
nature. She found-a punctured wound over the left 3rd
i nter costal space extending from nedi al edge of the areol a
of left ni'pple obliquely dowwards and nedially 2" x 2" size
with clean cut margin and fat protrudi ng through the
wound the depth of which was 3= inches. Likew se,
injuries to PW 2 to 4 were al'so proved by PW12, Dr.

Chandr asekhar a Prasad.

After conpletion of investigation, all the accused were
charged for offences puni shabl e under Sections 143, 147,
148, 324, 302 read wiith Section 149 of I'PC

In order to substantiate its case, the prosecution
examned 13 witnesses. PW 1 to 4 were portrayed as eye
wi t nesses and anongst ‘them PW 2 to 4 were shown to be
i njured persons. They supported the case of the
prosecution as to Chit Transaction, the incident which took
pl ace at about 5.30 p.m on Cctober 30, 1989 as al so the
assault at 9.30 p.m on the sane day.

The | earned Additional Sessions Judge, however,
consi dering contradictions and discrepancies in the
deposition of eye w tnesses, non-exani nation of Nagraj who
was the root cause of quarrel and Krishniah, son of
oal ai ah, who acconpani ed deceased Anj ani anappa to
hospital, conflicting version as to injury sustained by
accused No. 1 Chandrappa, presence of the deceased and
injured witnesses at the Hanumant hapura Bypass at 9. 30
p. m, nudanmal knife not being the sanme with which the
deceased was assaul ted, nedical evidence as to injuries
sustai ned by prosecution w tnesses and ot her
circunstances, held that in the facts and circunstances of
the case, it could not be conclusively established that the
prosecution had proved the case agai nst the accused
beyond reasonabl e doubt. He, therefore, held that the
accused were entitled to benefit of doubt and accordingly
acquitted them

In an appeal against an order of acquittal by the State,
the H gh Court reversed the order of the trial court. ' It
observed that on careful examnmi nation of evidence of PW 1
to 4, it was clearly established that deceased Anjani appa
was done to death by Accused No. 8 and PW 2 to 4
sustained injuries in the course of incident. It was al so
held by the H gh Court that contradictions and variations
were of minor nature which did not affect substratum of the
prosecution case and evidence of PW 1 to 4 had remained
totally unshaken and there was a ring of truth running
through their testinony which inspired confidence
notwi t hstanding trivial om ssions and discrepancies, which
did not go to the root of the matter. The H gh Court,
accordingly, set aside acquittal recorded by the trial court
and convicted the appellants for various offences as ordered
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in the final paragraph 55 of the judgnent.

Bei ng aggrieved by the order of conviction and
sentence, the appellants have approached this Court.
Noti ce was issued by the Court on August 07, 2006 on
appeal as also on application for bail. On Novenber 17,
2006, bail was refused but the Registry was directed to post
the matter for final hearing on January 16, 2007.

We have heard the | earned advocates for the parti es.

M. Sushil Kumar, Senior Advocate for the appellant-
accused contended that the accused having been acquitted
by the Trial Court ought not to have been convicted by the
Hi gh Court in an appeal against an order of acquittal. He
submitted that it is settled |law that an order of acquittal
can be set aside by the High Court only if the appellate
Court is satisfied that the reasons in support of acquitta
recorded by the Trial Court are non-existent, extraneous,

perverse, acquittal pal pably wong, totally ill-founded or
whol | y mi sconceived; the Court had ’'obstinately blundered
or reached the conclusion, "wholly wong', 'manifestly

erroneous’ or ’'denonstrably unsustainable’, which resulted
in mscarriage of justice. According to him the view taken
by the Trial Court was legal, proper and in consonance wth
| aw and the High Court, in an appeal against acquittal,

ought not to have disturbed the order even if two views

were possible. He, therefore, submtted that the appea
deserves to be allowed and the appellants are entitled to
acquittal.

M. Hegde, | earned counsel for the respondent-State
supported the order passed by the Hgh Court. ' He
submitted that once an order of acquittal is-challenged by
the State, the appellate course has all the powers which
were exercised by the Trial Court and it is open to the
appel l ate Court to reappreciate and revi ew such evi dence
and to cone to its own conclusion. ~ On facts, the counse
submitted that the Hi gh Court, considering the ground
reality as to possibility of contradictions and om ssions held
that they did not affect the genesis or substratum of
prosecution case and convicted the accused. The order
does not suffer fromlegal infirmty calling for interference
under Article 136 of the Constitution and the appea
deserves to be disn ssed.

In view of rival subm ssions of the parties, we think it
proper to consider and clarify the legal position first.
Chapter XXl X (Sections 372-394) of the Code of Crinminal
Procedure, 1973 (hereinafter referred to as 'the present
Code’) deals with appeals. Section 372 expressly decl ares
that no appeal shall lie fromany judgment or order of a
Crimnal Court except as provided by the Code or by any
other law for the tine being in force. Section 373 provides
for filing of appeals in certain cases. Section 374 all ows
appeal s fromconvictions. Section 375 bars appeals-in
cases where the accused pleads guilty. Likew se, no appea
is maintainable in petty cases (Section 376). Section 377
permts appeals by the State for enhancement of sentence.
Section 378 confers power on the State to present an
appeal to the High Court froman order of acquittal. The
said section is material and may be quoted in extenso;

378. Appeal in case of acquittal.\027(1) Save as

ot herwi se provided in sub-section (2) and subject to
the provisions of sub-sections (3) and (5), the State
Government may, in any case, direct the Public
Prosecutor to present an appeal to the H gh Court
froman original or appellate order of acquittal passed
by any Court other than a H gh Court, or an order of
acquittal passed by the Court of Session in revision.
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(2) If such an order of acquittal is passed in any
case in which the offence has been investigated by the
Del hi Special Police Establishment constituted under
the Del hi Special Police Establishnent Act, 1946 (25
of 1946), or by any other agency enmpowered to nake
i nvestigation into an of fence under any Central Act
other than this Code, the Central Governnment may
al so direct the Public Prosecutor to present an appeal
subject to the provisions of sub-section (3), to the high
Court fromthe order of acquittal.

(3) No appeal under sub-section (1) or sub-
section (2) shall be entertai ned except with the | eave
of the H gh Court.

(4) 1If such an order of-acquittal is passed in any
case instituted upon conplaint and the H gh Court,
on an application made to it by the conplainant in
this behalf, grants special leave to appeal fromthe
order of acquittal, the conplai nant may present such
an appeal to the H gh Court.

(5) No application under sub-section (4) for the
grant of special |eaveto appeal from an order of
acquittal shall be entertained by the High Court after
the expiry of six months, where the conplainant is a
public servant, and sixty days in every other case,
conputed fromthe date of that order of acquittal.

(6) If, in any case, the application under sub-
section (4) for the grant of special leave to appeal from
an order of acquittal is refused, no appeal fromthat
order of acquittal shall |ie under sub-section (1) or
under sub-section (2).

Wher eas Sections 379-380 cover special cases of
appeal s, other sections |lay down procedure to be foll owed
by appell ate courts.

It may be stated that nore or less simlar provisions
were found in the Code of Crimnal Procedure, 1898
(hereinafter referred to as "the old Code’) which cane up for
consi deration before various H gh Courts, Judicia
Conmittee of the Privy Council as al so before this Court.
Since in the present appeal, we have been called upon to
deci de the anbit and scope of the power of an appellate
Court in an appeal against an order of acquittal, we have
confined ourselves to one aspect only, i.e. an appeal -agai nst
an order of acquittal.

Bare readi ng of Section 378 of the present Code
(Appeal in case of acquittal) quoted above, makes it clear
that no restrictions have been inposed by the Legislature
on the powers of the appellate Court in dealing with
appeal s agai nst acquittal. Wien such an appeal is filed, the
H gh Court has full power to reappreciate, review and
reconsi der the evidence at large, the material on which the
order of acquittal is founded and to reach its own
concl usi ons on such evidence. Both questions of fact and
of law are open to determination by the High Court in an
appeal against an order of acquittal.

It cannot, however, be forgotten that in case of
acquittal, there is a double presunption in favour of the
accused. Firstly, the presunption of innocence available to
hi m under the fundamental principle of crinina
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jurisprudence that every person should be presuned to be

i nnocent unless he is proved to be guilty by a conpetent
court of law. Secondly, the accused havi ng secured an
acquittal, the presunption of his innocence is certainly not
weakened but reinforced, reaffirned and strengthened by

the trial Court.

Though the above principles are well established, a
different note was struck in several decisions by various
H gh Courts and even by this Court. It is, therefore,
appropriate if we consider sonme of the |eading decisions on
the point.

The first decision was rendered by Judicial Conmittee
of the Privy Council in Sheo Swarup & Ors. v. King Enperor,
(1934) 61 1A 398 : AIR 1934 PC 227(2). In Sheo Swarup, the
accused were acquitted by the Trial Court and the Loca
CGovernment directed the Public Prosecutor to present an
appeal to the Hi gh Court froman order of acquittal under
Section 417 of the old Code, (simlar to Section 378 of the
present Code). At the time of hearing of appeal before the
Hi gh Court, it was contended on behal f of the accused that
in an appeal froman order of acquittal, it was not open to
the appellate Court to interfere with the findings of fact
recorded by the trial “Judge unl ess such findings could not
have been reached by hi mhad there not been sone
perversity or inconpetence on his part. The H gh Court,
however, declined to accept the said view. It held that no
condi tion was inposed on the Hi gh Court in such appeal. It
accordingly reviewed all the evidence in the case and having
formed an opinion of its weight and reliability different from
that of the Trial Judge, recorded an order of conviction. A
petition was presented to His Majesty in Council for |eave to
appeal on the ground that conflicting views had been
expressed by the Hi gh Courts in different parts of India
upon the question whether in an appeal from an order of
acquittal, an appellate Court had the power to interfere
with the findings of fact recorded by the Trial Judge. Their
Lordshi ps thought it fit to clarify the legal position and
accordi ngly upon the 'hunbl e advice of their Lordships’,
| eave was granted by Hi s Majesty. The case was, thereafter,
argued. The Committee considered the schene and
interpreting Section 417 of the Code (ol d Code) observed
that there was no indication in the Code of any limtation or
restriction on the High Court in exercise of powers as an
appel l ate Tribunal. The Code al so nmade no distinction as
regards powers of the High Court in dealing wth-an appea
agai nst acquittal and an appeal agai nst conviction. Though
several authorities were cited revealing different views by
Hi gh Courts dealing with an appeal from an order! of
acquittal, the Conmttee did not think it proper to discuss
all the cases.

Lord Russel summed up the legal position thus;
"There is in their opinion no foundation for the view,
apparently supported by the judgments of sone
Courts in India, that the H gh Court has no power or
jurisdiction to reverse an order of acquittal on a
matter of fact, except in cases in which the | ower
Court has ’'obstinately blundered , or has ’through
i nconpetence, stupidity or perversity’ reached such
"di storted conclusions as to produce a positive
m scarriage of justice’, or has in some other way so
conducted itself as to produce a glaring mscarriage of
justice, or has been tricked by the defence so as to
produce a simlar result".

Hi s Lordship, then proceeded to observe:
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"Sections 417, 418 and 423 of the Code give to
the H gh Court full power to review at large the
evi dence upon which the order of acquittal was
founded, and to reach the conclusion that upon that
evi dence the order of acquittal should be reversed. No
limtation should be placed upon that power, unless it
be found expressly stated in the Code."

The Conmittee, however, cautioned appellate courts
and st at ed,;
But in exercising the power conferred by the
Code and before reaching its conclusions upon fact,
the H gh Court should and will always give proper
wei ght and consideration to such matters as (1) the
views of the trial Judge as to the credibility of the
wi t nesses; (2) the presunption of innocence in favour
of the accused, a presunption certainly not weakened
by the fact that he has been acquitted at his trial; (3)
the right of the accused to the benefit of any doubt;
and (4) the slowness of an appellate Court in
di sturbing a finding of fact arrived at by a Judge who
had t he advantage of seeing the w tnesses. To state
this however is only to say that the H gh Court in
its conduct of the /appeal should and will act in
accordance with rul es and principles well known
and recogni zed in the adm nistration of justice".
(enphasi s suppli ed)

In Nur Mohanmad v. Enperor, AR 1945 PC 151, the
Conmittee reiterated the above view in Sheo Swarup and
held that in an appeal against acquittal, the H gh Court has
full powers to review and to reverse acquittal.

So far as this Court is concerned, probably the first
deci sion on the point was Prandas v. State, AR 1954 SC 36
(Though the case was decided on March 14, 1950, it was
reported only in 1954). In that case, the accused was
acquitted by the trial Court. The Provincial Governnent
preferred an appeal which was all owed and t he accused
was convicted for offences puni shabl e under Sections 302
and 323 | PC. The Hi gh Court, for convicting the accused,
pl aced reliance on certain eye-w tnesses.

Uphol di ng the deci sion of the Hi gh Court and

following the proposition of |law in Sheo Swarup, a six-
Judge Bench speaking through Fazl Ali, J. unani nously

st at ed:

"It nust be observed at the very outset that we

cannot support the view which has been

expressed in several cases that the H gh Court

has no power under Section 417, Criminal P. C to
reverse a judgment of acquittal, unless the

judgrment is perverse or the subordinate Court has

in sone way or other misdirected itself so as to

produce a m scarriage of justice".

(enphasi s suppli ed)

In Surajpal Singh v. State, 1952 SCR 193 : AIR 1952

SC 52, a two-Judge Bench observed that it was well

established that in an appeal under Section 417 of the (old)
Code, the High Court had full power to review the evidence
upon which the order of acquittal was founded. But it was
equally well-settled that the presunption of innocence of

the accused was further reinforced by his acquittal by the
trial court, and the findings of the trial court which had the
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advant age of seeing the witnesses and hearing their
evi dence coul d be reversed only for very substantial and
conpel l'ing reasons.

In Ajmer Singh v. State of Punjab, 1953 SCR 418 : AIR
1953 SC 76, the accused was acquitted by the trial Court
but was convicted by the High Court in an appeal against
acquittal filed by the State. The aggrieved accused
approached this Court. It was contended by himthat there
were 'no conpelling reasons’ for setting aside the order of
acquittal and due and proper wei ght had not been given by
the Hi gh Court to the opinion of the trial Court as regards
the credibility of witnesses seen and examined. It was al so
commented that the High Court commtted an error of |aw
in observing that "when a strong 'prima facie' case is nade
out agai nst an accused person it is his duty to explain the
ci rcunst ances appearing in-evidence agai nst himand he
cannot take shelter behind the presunption of innocence
and cannot state that the law entitles himto keep his lips
seal ed. "

Uphol di ng the contention, this Court said;

"We think this criticismis well-founded. After an
order of acquittal has been nmade, the presunption of
i nnocence is further reinforced by that order, and that
being so, the trial court’s decision can be reversed not
on the ground that 'the accused had failed to explain
the circunstances appearing agai nst hi mbut only for
very substantial and conpelling reasons.
(enphasi s supplied)

In Atley v. State of Uttar Pradesh, AR 1955 SC 807,
this Court said;
“I'n our opinion, it is not correct to say that
unl ess the appellate court in an appeal under S.
417, Crinminal P.C. cane to the conclusion that the
j udgrment of acquittal under appeal was perverse it
could not set aside that order

It has been laid down by this Court that it is
open to the H gh Court on an appeal agai nst an
order of acquittal to review the entire evidence and to
cone to its own concl usion, of course keeping in
view the well established rule that the presunption
of innocence of the accused is not weakened but
strengt hened by the judgnent of acquittal passed by
the trial court which had the advantage of .observing
t he demeanour of wi tnesses whose evi dence have
been recorded in its presence.

It is also well settled that the court of appeal has
as wi de powers of appreciation of evidence in an
appeal against an order of acquittal as in the case of
an appeal against an order of conviction, subject to
the riders that the presunption of innocence wth
whi ch the accused person starts in the trial court
continues even up to the appellate stage and the
appel | ate court should attach due weight to the
opinion of the trial court which recorded the order of
acquittal.

If the appellate court reviews the evidence,
keeping those principles in mnd, and cones to
a contrary conclusion, the judgnment cannot be
said to have been vitiated"
(enphasi s suppli ed)
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In Aher Raja Khina v. State of Saurashtra, (1955) 2

SCR 1285 : AIR 1956 SC 217, the accused was prosecuted
under Sections 302 and 447 IPC. He was acquitted by the
trial Court but convicted by the High Court. Dealing with
the power of the Hi gh Court against an order of acquittal,
Bose, J. speaking for the majority (2:1) stated; "It is, in our
opi nion, well settled that it is not enough for the H gh Court
to take a different view of the evidence; there nust al so be
substantial and conpel ling reasons for hol di ng that

the trial Court was wong" (enphasis supplied).

Venkat arama Ayyar, J. (mnority), in his dissenting

j udgrent st ated:

"Do the words "conpelling reasons” in the above

passage inmport a limtation on the powers of a court
hearing an appeal under Section 417 not applicable to

a court hearing appeals against conviction? If they do,
then it is nerely the old doctrine that appeal s agai nst
acquittal tare ina |l ess favoured position, dressed in a
new garb, ‘and the reasons for rejecting it as unsound

are as powerful as those which found favour with the
Privy Council in Sheo Swarup v. King-Enperor, AR

1934 PC 227 and Nur Mhanmad v. Enmperor, A l.R

1945 P.C. 151. But it-is probable that these words

were intended to express, as were the siml|ar words of
Lord Russell in Sheo Swarup that the court, hearing

an appeal under section 417 shoul d observe the rules

whi ch all appellate courts should, before coming to a
conclusion different fromthat of thetrial court. If so
under st ood, the expression "comnpel ling reasons”

woul d be open to no comment. Neither would it be

of any special significance inits application to

appeal s agai nst acquittals any nore than

appeal s agai nst conviction".

(enphasi s suppli ed)

In Sanwat Singh v. State of Rajasthan, (1961) 3 SCR

120 : AIR 1961 SC 715, a three-Judge Bench consi dered

al nost all |eading decisions on the point and observed that
there was no difficulty in applying the principles |laid down
by the Privy Council and accepted by the Supreme Court.

The Court, however, noted that appellate courts found

consi derable difficulty in understanding the scope of the
words "substantial and conpelling reasons" used in certain
deci si ons. Subba Rao, J., (as H's Lordship then was) stated:
"This Court obviously did not and coul d not-add a

condition to s. 417 of the Criminal Procedure Code.

The words were intended to convey the idea that an
appel l ate court not only shall bear in mnd the

principles |laid down by the Privy Council but also

nmust give its clear reasons for conmng to the

concl usion that the order of acquittal was w ong".

The Court concl uded:

"The foregoing discussion yields the following results :
(1) an appellate court has full power to reviewthe

evi dence upon which the order of acquittal is founded;
(2) the principles laid down in Sheo Swarup’s case
afford a correct guide for the appellate court’s
approach to a case in disposing of such an appeal

and (3) the different phraseol ogy used in the

judgrments of this Court, such as, (i) "substantial and
conpel ling reasons", (ii) "good and sufficiently cogent
reasons”, and (iii) "strong reasons" are not intended to
curtail the undoubted power of an appellate court in
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an appeal against acquittal to reviewthe entire

evi dence and to conme to its own conclusion; but in
doing so it should not only consider every natter on
record having a bearing on the questions of fact and
the reasons given by the court below in support of its
order of acquittal inits arriving at a conclusion on
those facts, but should al so express those reasons in
its judgnent, which lead it to hold that the acquitta
was not justified".

Again, in MG Agarwal v. State of Maharashtra, (1963)

2 SCR 405 : AIR 1963 SC 200, the point was raised before a
Constitution Bench of thi's Court. Taking note of earlier
deci si ons, Gj endragadkar, J. (as H's Lordship then was)
laid down the principlein the follow ng words:

"I'n sone of the earlier decisions of this Court,
however, in enphasising the inportance of adopting a
cauti ous approach in dealing wth appeal s agai nst
acquittals, it was observed that the presunption of

i nnocence is reinforced by the order of acquittal and
so, 'the findings of the trial Court which had the
advant age of seeing the w tnesses and hearing their

evi dence can be reversed only for very substantial and
conpel ling reasons’ : vide Surajpal Singh v. The State
[(1952) S.C R 193, 201]. Simlarly in A/nmer Singh v.
State of Punjab [(1953) S.C.R 418], it was observed
that the interference of the H gh Court in an appea

agai nst the order of ‘acquittal would be justified only if
there are ’very substantial and conpelling reasons to
do so’. In sone other decisions, it has been stated that
an order of acquittal can be reversed only for 'good
and sufficiently cogent reasons’ or for 7' strong reasons’.
In appreciating the effect of these observations, it
must be renenbered that these observations were not
intended to lay down a rigid or inflexible rule which
shoul d govern the decision of the Hgh Court in

appeal s agai nst acquittals. They were not intended,

and shoul d not be read to have intended to introduce

an additional condition in clause (a) of section 423(1)
of the Code. Al that the said observations are

i ntended to enphasise is that the approach of the

H gh Court in dealing with an appeal against acquitta
ought to be cautious because as Lord Russel

observed in the case of Sheo Swarup, the presunption

of innocence in favour or the accused 'is not certainly
weakened by the fact that he has been acquitted at

his trial’. Therefore, the test suggested by the
expression 'substantial and conpelling reasons’

shoul d not be construed as a fornmula which has to be
rigidly applied in every case. That is the effect of the
recent decisions of this Court, for instance, in Sanwat
Singh v. State of Rajasthan and Harbans Singh v.

State of Punjab [(1962) Supp. 1 S.C.R 104]; and so, it
is not necessary that before reversing a judgnent

of acquittal, the H gh Court nust necessarily
characterise the findings recorded therein as

perverse." (enphasi s suppli ed)

Yet in another |eading decision in Shivaji Sahabrao
Bobade v. State of Mharashtra, (1973) 2 SCC 793, this
Court held that inIndia, there is no jurisdictional limtation
on the powers of appellate Court. "In |law there are no
fetters on the plenary power of the appellate Court to review
the whol e evi dence on which the order of acquittal is
founded and, indeed, it has a duty to scrutinize the
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probative material de novo, inforned, however, by the

wei ghty thought that the rebuttable innocence attributed to
the accused having been converted into an acquittal the
homage our jurisprudence owes to individual |iberty
constrains the higher court not to upset the holding

wi t hout very convinci ng reasons and conprehensive

consi derations."

Putting enphasis on bal ance between i nportance of
i ndividual liberty and evil of acquitting guilty persons,
Krishna lyer, J. said,;

"Even at this stage we may rem nd ourselves of a
necessary social perspective in crimnal cases which
suffers frominsufficient forensic appreciation. The
dangers of exaggerated devotion to the rule of benefit
of doubt at the expense of social defence and to the
soothing sentinent that all acquittals are always good
regardl ess of justice tothe victimand the comunity,
demand especi al enphasis in the contenporary
context of escalating crine and escape. The judicia
i nstrunment has a public accountability. The
cherished principles or golden thread of proof beyond
reasonabl e doubt which runs thro' the web of our |aw
shoul d not be stretched norbidly to enbrace every
hunch, hesitancy and degree of doubt. The excessive
solicitude reflected in the attitude that a thousand
guilty nen may go but’ one innocent martyr shall not
suffer is a false dilenma. Only reasonabl e doubts
bel ong to the accused. O herw se any practica
system of justice wll then break down and | ose
credibility with the conmunity. ~The evil of ‘acquitting
a guilty person light heartedly as a | earned author

(danville Wllians : 'Proof of Quilt’) has saliently
observed, goes nuch beyond the sinple fact that just
one guilty person has gone unpuni shed. If unnerited

acquittals becone general, they tend to lead to a
cynical disregard of the law, and this in turn leads to
a public demand for harsher |egal presunptions

agai nst indicted 'persons’ and nore severe

puni shnrent of those who are found guilty. Thus, too
frequent acquittals of the guilty nay lead to a

feroci ous penal |aw, eventually eroding the judicia
protection of the guiltless. For all these reasons it is
true to say, with Viscount Sinobn, that 'a m scarriage

of justice may arise fromthe acquittal of the guilty no
l ess than from the conviction of innocent\005.." In
short, our jurisprudential enthusiasmfor

presuned i nnocence must be noderated by the

pragmati c need to nake crimnal justice potent

and realistic. A balance has to be struck between
chasi ng chance possibilities as good enough to

set the delinquent free and chopping the |ogic of
preponderant probability to punish margina

i nnocent s". (enphasi s suppli ed)

In K. Gopal Reddy v. State of Andhra Pradesh, (1979) 2
SCR 363 : (1979) 1 SCC 355 : AIR 1979 SC 387, the Court
was considering the power of the H gh Court against an
order of acquittal under Section 378 of the present Code.
Chi nnappa Reddy, J. after considering the rel evant
deci sions on the point stated:
"The principles are now well settled. At one tinme it was
thought that an order of acquittal could be set aside
for 'substantial and conpelling reasons’ only and
Courts used to launch on a search to discover those
"substantial and compelling reasons’. However, the
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"formul ae’ of ’'substantial and conpelling reasons’,
"good and sufficiently cogent reasons’ and ’'strong
reasons’ and the search for them were abandoned as
a result of the pronouncenent of this Court in Sanwat
Singh & Os. v. State of Rajasthan. In Sanwat Singh’s
case, this Court harked back to the principles
enunci ated by the Privy Council in Sheo Swanp v.
Enperor and re-affirned those principles. After
Sanwat Singh v. State of Rajasthan, this Court has
consi stently recogni sed the right of the Appellate
Court to review the entire evidence and to come to its
own conclusion, bearing in mnd the considerations
nmentioned by the Privy Council in Sheo Swarup’s
case. (ccasionally phrases like '"nanifestly illegal’
"grossly unjust’, have been used to describe the orders
of acquittal which warrant interference. But, such
expressions have been used nore; as flourishes of
| anguage, to enphasi se the reluctance of the
Appel |l ate Court to interfere with an order of acquitta
than to curtail the power of the Appellate Court to
review the entire evidence and to cone to its own
concl usion. In sone cases (Ramabhupal a Reddy &
Os. v. State of A P. ‘AIR 1971 SC 460, Bhi m Si ngh Rup
Singh v. State of Maharashtra, AR 1974 SC 286), it
has been said that 'to the principles laid down in
Sanwat Si ngh’s case nay be added the further
principle that "if two reasonabl e concl usi ons can be
reached on the basis of the evidence on record, the
Appel l ate Court should not disturb the finding of the
Trial Court”. This, of course, is not a new principle. It
stens out of the fundanental principle of our crimuna
jurisprudence that the accused is entitled tothe
benefit of any reasonable doubt. |If two reasonably
pr obabl e and evenly bal anced vi ews of the evidence
are possible, one nmust necessarily concede the
exi stence of a reasonable doubt. But, fanciful and
renote possibilities nmust be |eft ‘out of account. To
entitle an accused person to the benefit of a doubt
arising fromthe possibility of a duality of views, the
possi ble view in favour of the accused nust be as
nearly reasonably probable as that against him |f the
preponderance of probability is all one way, a bare
possibility of another viewwill not entitle the accused
to claimthe benefit of any doubt. It is, therefore,
essential that any view of the evidence in favour
of the accused nust be reasonabl e even as any
doubt, the benefit of which an accused person
may claim must be reasonabl e". (enphasi s
suppl i ed)

In Ranmesh Babul al Doshi v. State of Cujarat, (1996) 9
SCC 225, this Court said; "Wiile setting in judgnment over
an acquittal the appellate Court is first required to seek an
answer to the question whether the findings of the tria
Court are pal pably wong, manifestly erroneous or
denonstrably unsustainable. If the appellate Court answers
the above question in the negative the order of acquittal is
not to be disturbed. Conversely, if the appellate Court
hol ds, for reasons to be recorded, that the order of acquitta
cannot at all be sustained in view of any of the above
infirmties it can then-and then only-reappraise the
evidence to arrive at its own concl usions". In Al arakha
K. Mansuri v. State of Gujarat, (2002) 3 SCC 57, referring to
earlier decisions, the Court stated; "The paranount
consi deration of the court should be to avoid miscarriage of
justice. A miscarriage of justice which may arise fromthe
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acquittal of guilty is no less than fromthe conviction of an
innocent. In a case where the trial court has taken a view
based upon conj ectures and hypot hesis and not on the

| egal evidence, a duty is cast upon the H gh Court to re-
appreci ate the evidence in acquittal appeal for the purposes
of ascertaining as to whether the accused has comitted

any offence or not. Probable view taken by the trial court
whi ch may not be disturbed in the appeal is such a view

whi ch is based upon | egal and adni ssible evidence. Only
because the accused has been acquitted by the trial court,
cannot be made a basis to urge that the H gh Court under

all circunstances should not disturb such a finding".

I n Bhagwan Singh & Os. v. State of MP., (2002) 4
SCC 85, the trial Court acquitted the accused but the Hi gh
Court convicted them Negativing the contention of the
appel l ants that the H gh Court coul d not have di sturbed
the findings of fact of the trial Court even if that view was
not correct, this Court observed;

"W do ' not agree with the subm ssions of the |earned
counsel flor-the appellants that under Section 378 of
the Code of Crimnal Procedure the Hi-gh Court could
not disturb the finding of facts of the trial court even
if it found that the view taken by the trial court was
not proper. On the basis of the pronouncenents of

this Court, the settled position of |law regarding the
powers of the Hi gh Court in an appeal against an

order of acquittal is that the Court has full powers to
revi ew t he evi dence upon which an order of acquitta

is based and generally it will not interfere with the
order of acquittal because by passing an order of
acquittal the presunption of innocence in favour of
the accused is reinforced. The gol den thread which
runs through the web of administration of justice in
crimnal case is that if two views are possible on the
evi dence adduced in the case, one pointing to the
guilt of the accused and the other to his innocence,
the view which is favourable to the accused shoul d

be adopted. Such is not a jurisdiction [imtation on
the appellate court but a Judge made guidelines for

ci rcunspection. The paranount consi deration of the
court is to ensure that miscarriage of justice is

avoi ded. A miscarriage of justice which may arise
fromthe acquittal of guilty is no less than fromthe
conviction of an innocent. In a case where the tria
court has taken a view ignoring the adm ssible

evi dence, a duty is cast upon the Hi gh Court to
reappreci ate the evidence in acquittal appeal for - the
pur poses of ascertaining as to whether all or any of
the accused has commtted any of fence or not".

In Harijana Thirupala v. Public Prosecutor, Hi gh Court
of A P., Hyderabad, (2002) 6 SCC 470, this Court said;
"Doubtl ess the Hi gh Court in appeal either against an order
of acquittal or conviction as a court of first appeal has ful
power to review the evidence to reach its own i ndependent
concl usion. However, it will not interfere with an order of
acquittal lightly or nerely because one other viewis
possi bl e, because with the passing of an order of acquitta
presunption of inn decree in favour of the accused gets
rei nforced and strengthened. The Hi gh Court woul d not be
justified to interfere with order of acquittal nerely because
it feels that sitting as a trial court would have proceeded to
record a conviction; a duty is cast on the High Court while
reversing an order of acquittal to exani ne and discuss the
reasons given by the trial court to acquit the accused and
then to dispel those reasons. If the H gh Court fails to make




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

15

such an exercise the judgment will suffer from serious
infirmty".

I n Ranmanand Yadav v. Prabhunath Jha, (2003) 12
SCC 606, this Court observed; "There is no enbargo on the
appel | ate Court review ng the evidence upon which an order
of acquittal is based. GCenerally, the order of acquittal shal
not be interfered with because the presunption of
i nnocence of the accused is further strengthened by
acquittal. The golden thread which runs through the web of
administration of justice in crimnal cases is that if two
vi ews are possible on the evidence adduced in the case, one
pointing to the guilt of the accused and the other to his
i nnocence, the view which'is favourable to the accused
shoul d be adopted. The paranount consideration of the
Court is to ensure that mscarriage of justice is prevented.
A mscarriage of justice which may arise fromacquittal of
the guilty is no |less than fromthe conviction of an
innocent. In a case where adm ssible evidence is ignored, a
duty is cast upon the appellate Court to re-appreciate the
evi dence ina case where the accused has been acquitted,
for the purpose of ascertaining as to whether any of the
accused conmitted any offence or not".

Recently, in Kallu v. State of MP., (2006) 10 SCC 313
Al R 2006 SC 831, thi's Court stated; "Wile deciding an
appeal against acquittal, the power of the Appellate Court is
no | ess than the power exercised while hearing appeal s
agai nst conviction. In both types of appeals, the power
exists to review the entire evidence. However, one
significant difference is that an order of acquittal will not be
interfered with, by an appellate court, where the judgnent
of the trial court is based on evidence and the view taken is

reasonabl e and plausible. It will not reverse the decision of
the trial court merely because a different viewis possible.
The appellate court will also bear in mnd that there is a

presunption of innocence in favour of the accused and the
accused is entitled to get the benefit of any doubt. Further
if it decides to interfere, it should assign reasons for
differing with the decision of the trial court".

(enphasi s suppli ed)

From the above decisions, in our considered view the
foll owi ng general principles regardi ng powers of appellate
Court while dealing with an appeal agai nst an order of
acquittal emnerge;

(1) An appel late Court has full power to review,
reappreci ate and reconsi der the evidence upon

whi ch the order of acquittal is founded;

(2) The Code of Crimnal Procedure, 1973 puts no
[imtation, restriction or condition on exercise

of such power and an appellate Court on the

evi dence before it may reach its own

concl usi on, both on questions of fact and of

| aw,

(3) Vari ous expressions, such as, 'substantial and
conpel ling reasons’, 'good and sufficient

grounds’, 'very strong circunstances’,

"distorted conclusions’, 'glaring nistakes’', etc.

are not intended to curtail extensive powers of

an appellate Court in an appeal against

acquittal. Such phraseol ogies are nore in the

nature of ’flourishes of |anguage’ to enphasize

the reluctance of an appellate Court to interfere

with acquittal than to curtail the power of the

Court to review the evidence and to come to its

own concl usi on.

(4) An appell ate Court, however, nust bear in
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mnd that in case of acquittal, there is double
presunption in favour of the accused. Firstly,
the presunption of innocence available to him
under the fundanental principle of crimina
jurisprudence that every person shall be
presuned to be innocent unless he is proved
guilty by a conmpetent court of law. Secondly,
the accused having secured his acquittal, the
presunption of his innocence is further
reinforced, reaffirmed and strengthened by the
trial court.

(5) If two reasonabl e conclusions are possible on the
basi s of the evidence on record, the appellate
court should not disturb the finding of
acquittal recorded by the trial court.

Appl yi ng t he -above principles to the case on hand, we
are of the considered view that-the | earned counsel for the
accused is rightin submtting that the H gh Court ought
not to have disturbed an order of acquittal recorded by the
trial Court. For acquitting the accused and extendi ng them
t he benefit of doubt, the trial Court observed that the
prosecution had failed to exam ne certain persons who
coul d have unfol ded the genesis of the prosecution case.

The trial Court indicated that the root cause of the quarre
was refusal to exchange copper vessel (Kolaga) to Nagraj,

wi nner of the draw, but he was not examined.. Likew se,

Kri shnai ah, son of bl ai ah, who acconpani ed injured
(deceased) Anjani appa to the hospital, was not brought
before the Court. Though it is in evidence that Accused No.
1 Chandrappa was injured and was al so taken to the

hospital al ongwith Anjani nappa, sone w tnesses had

denied the fact as to injuries sustained by the Accused No.
1. The High Court did not give much weight to the said

ci rcunst ance observing that Accused No. 1 was neither

exam ned by a doctor nor a cross-conplaint was filed by

hi m agai nst the prosecuting party. ~1n our view, the

subm ssion of the | earned counsel for the appellants is well
founded that it is not material whether Accused No. 1 had

or had not filed a conplaint or he was or was not exam ned
by a doctor, but the fact that even though it was the case of
prosecution that Accused No. 1 was injured during-the
course of incident, prosecution witnesses tried to suppress
that fact which would throw doubt as to the correctness of
the case or the manner in which the incident had

happened. The trial Court had also stated that it was
unnatural that the prosecution w tnesses and deceased

Anj ani nappa coul d have gone to Hanumant hapur a Bypass

at about 9.30 p.m when a shorter route was avail able for
going to their destination. The trial Court observed that
there was inconsistency in prosecution evidence as to
availability of electric light at the time of incident. The
Court also noted that the knife produced before the Court

as nmudanal article was not the sane which was used by
Accused No. 8 for inflicting injury on the deceased. There
was al so no consistency in evidence as to injuries sustained
by prosecution wi tnesses.

In our view, if in the light of above circunstances, the
trial Court felt that the accused could get benefit of doubt,
the said view cannot be held to be illegal, inproper or
contrary to | aw. Hence, even though we are of the opinion
that in an appeal against acquittal, powers of appellate
Court are as wide as that of the trial Court and it can
revi ew, reappreciate and reconsider the entire evidence
brought on record by the parties and can conme to its own
conclusion on fact as well as on law, in the present case,
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the view taken by the trial court for acquitting the accused
was possible and plausible. On the basis of evidence,
therefore, at the nmost, it can be said that the other view
was equally possible. But it is well-established that if two
vi ews are possible on the basis of evidence on record and
one favourable to the accused has been taken by the tria
Court, it ought not to be disturbed by the appellate Court.
In this case, a possible view on the evidence of prosecution
had been taken by the trial Court which ought not to have
been di sturbed by the appellate Court. The decision of the
appel | ate Court (H gh Court), therefore, is liable to be set
asi de.

For the aforesaid reasons, the appeal deserves to be
al lowed and is, accordingly, allowed. The order of
conviction and sentence recorded by the High Court is set
asi de and the order of acquittal passed by the Additiona
Sessi ons Judge, Tumkur is restored. The appellants are
hereby acquitted of the of fences with which they were
charged. 'They are ordered to be set at liberty forthwith
unl ess their presence is required in any other case.




