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CASE NO.:
Appeal (civil) 9595 of 2003

PETI TI ONER:
Conmittee of Managenent Kanya Junior Hi gh School Bal Vidya Mandir, Etah, U P.

RESPONDENT:
Sachiv, U P. Basic Shi ksha Parishad Al | ahabad, U P. & Qthers

DATE OF JUDGVENT: 21/08/2006

BENCH:
S. B. SINHA & DALVEER BHANDARI

JUDGVENT:
JUDGMENT

DALVEER BHANDARI, J.

Thi s appeal is directed against the judgnent and order
dat ed 10. 4. 2003 passed by the Hi gh Court of Judicature at
Al |l ahabad in Gvil Wit Petition No. 15255 of 2003.

Respondent no. 3 Snt. Santosh Upadhyay was wor ki ng
as an Assistant Teacher in the Kanya Juni or Hgh School Bal
Vidya Mandir, Etah. A letter dated 8:9.2001 in the formof a
show cause-notice was sent to respondent-no. 3 by the
Principal of the school directing her to stop her acts of
indiscipline. The letter dated 8.9.2001 reads as under:
"(Mnority Institution)
G Jr. Hi gh School Bal Vidya Mandir, Etah
(Permanently Recogni zed from Governnent for the
Class fromMNursery to VIlIth)

From :
Princi pal

1o Sm . Santosh Upadhyay, Asstt. Teacher, G Jr. H.
School, Bal Vidya Mandir, Etah
Dat ed: 8.9.2001
Subj ect: Regarding indiscipline etc.
Madam
You are not conplying with the follow ng

i nstructions despite nunber of oral as well as
witten orders: -

1. Refusal to sign on the Order Register and on
other information etc.

2. Laxity in teachi ng work.

3. Non perform ng the duties of your charge.

4, Use of indecent |anguage and shouting for
giving reply.

5. Using caste related words to spoil the
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at nosphere.

6. I nstigating other teachers and provoki ng them
to neglect their duties.

7. Non- cooperation in the devel opnment of schoo
and increasing the nunmber of students.

8. Threats to nme (Principal) for dire

consequences, in ny office and al so giving
threats on ny residential telephone through
ot her unsocial el enents.

| hereby give you this last warning to inprove
your attitude and work as a nodel teacher. Please
note that earlier also your services had been
term nated because of such type of your attitude
and you had been reinstated in the service after
your apol ogi zi ng and you had assured that you wll
never repeat such m stakes and indiscipline in
future.

Therefore, being the Principal of School,
advi se you to stop these acts of indiscipline and
work as a nodel teacher

Yours faithfully,

Sd/ -
(Snt. Kusum Shar )
Pri nci pa

G Jr. H gh School, Bal Vidya Mandir, Etah

Copy forwarded to followng for information
and necessary action: -

1. Manager, G Jr. H School, Bal Vidya Mandir
Et ah

2. Di strict Basic Education Oficer, Etah

Sd/ -

(Snt. Kusum Shar ma)

Pri nci pa

G Jr. Hi gh School, Bal Vidya Mandir, Etah"

The appel |l ant did not receive any satisfactory reply from
respondent no. 3 and on 24.9.2001 a suspension order was
passed. The suspension order dated 24.9.2001 reads as
under:

"G Jr. H gh School Bal Vidya Mandir, Etah

(Permanently Recogni zed from Gover nnent for

the Class fromNursery to VllIth)

From :
Manager

To:

Sm . Sant osh Upadhyaya, Asstt.
Teacher, G Jr. H School, Bal Vidya
Mandi r, Etah

Dat ed: 24.9.2001
ORDER

Consequent upon not receiving the
satisfactory reply for the foll ow ng charges,
Sm . Santosh Upadhyaya, A.T., Grls Junior
H gh School, Bal Vidya Mandir, Etah is placed
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under suspension with inmmedi ate effect. The
charge-sheet will be issued after the detail ed
enquiry, within two week’s period.

1. Refusal to sign on the Order Register and
on other information etc.

2. Laxity in teachi ng work.

3. Non- perform ng the duties of your charge.
4. Use of indecent |anguage and shouting
for giving reply.

5. Using caste related words to spoil the

at nosphere.

6. I nstigating other teachers and provoking
themto neglect their duties.

7. Non- cooperation in the devel opnent of
school and increasing the nunber of
st udent s.

8. Threats to the Principal for dire
consequences and also giving threats
on her residential 'tel ephone through

ot her unsocial el enents.

During the period of suspension, you wl|l
be entitled to get Subsistence All owance
according to the Rule 53 of Financial Hand
Book Part 2 (Part 2 to 4). During the period of
suspensi on, you will renmain attached wi th
S.K.S. Grls Junior H gh School, Etah

Sd/ -

(Dev Rishi Jain)
G Jr. Hi gh School, Bal Vidya Mandir, Etah

Endst. No. 1-5/2001-2002 Dated: 24.9.2001

Copy forwarded to following for information
and necessary action: -

1. Sm . Santosh Upadhyaya, A T., G Jr.

H gh School, Bal Vidya Mandir, Etah

2. District Basic Education Oficer, Etah \026
for information.

3. Account Officer, Finance & Accounts

Basi ¢ Educati on, Etah

4. Sm . Kusum Sharma, Principal, Ba

Vi dya Mandir, Etah

5. Guard File.

Sdf -

(Dev Ri shi Jain)
G Jr. H School, Bal Vidya Mandir, Etah
24.9.2001"

On 17.10. 2001, the Manager, G J. Hi gh School, Ba

Vidya Mandir, Etah received a letter fromthe District Basic
Education Oficer, Etah indicating that for a mnority
institution there is no requirenent of prior approval for
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i nposi ng penalty on Assistant Teachers fromthe District

Basi ¢ Education O ficer. The letter dated 17.10.2001 reads as

under :

"OfFfice of the District Basic Education Oficer
Et ah
No. 3381-82 Dated: 17.10.2001

The Manager, G J. High School
Bal Vidya Mandir, Etah.

As per CGovt. Order No. 1091/15.6.95
dated 14th July, 1995 in the matters of penalty
to the Assistant Teachers and Principals of
Recogni zed Juni or Hi gh School, there is no
requi rement of prior approval fromthe District
Basi ¢ Education O ficer, therefore, in view of
these provisions, the order No. B.S.

/ Sus. / 3196/ 2001- 2002 dated 10. 10. 2001

i ssued by the undersigned regarding re-

i nstatenent of Snt. Santosh Upadhyaya,

Assi stant Teacher (Under  Suspension) is

hereby cancelled, and it is decided that no
interference will be made in the enquiry
proceedings till the final disposal by Manager
Thi s School has been recognized as M nority
Institution and as per departnental rules,
have no right to interfere in its matters and as
per CGovt. orders, the decision taken by the
Manager shall be acceptable to all.

Sd/ -

(Tilak Singh Rajput)

Di strict Basic Education Oficer, Etah.

Endst. No. / 2001- 2002 even date

1. Copy to \026 Sm. Sant osh Upadhyaya,
Assi stant Teacher (Under Suspension), G

J. High School, Bal Vidya Mandir, Etah \026
for information.

Sd/ -

(Tilak Singh Rajput)

Di strict Basic Education Oficer, Etah."

The appel l ant institution, nanely Kanya Junior High

School Bal Vidya Mandir, was established and adm ni stered

by the Jain community which has been recogni zed as a
mnority community. 1In this School education is inparted up
fromNursery to standard VIII. An enquiry was conducted and
after receiving the enquiry report fromthe Enquiry Oficer
neeting of the Managing Conmittee was called on 9.11.2001
whi ch was attended by all the menbers of the Managi ng
Conmittee. The enquiry report and reply to the show cause
noti ce were considered. The charges |evelled agai nst

respondent no. 3 were unaninously proved. |In the interest of
the institution and its good reputation, respondent no. 3 was
renoved fromthe service of the school. The order of

termnation dated 10.11. 2001 reads as under:

"From Manager,

G J. High School

Bal Vidya Mandir, Etah.
To: Sm . Sant osh Upadhyaya,
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Assi stant Teacher (Under
Suspensi on)

G J. High School, Bal Vidya
Mandi r, Etah.

No. 18-20/2001-2002 Dated: 10.11.2001
Subj ect: Order of Termination from service.
Madam

After the subm ssion of the Enquiry

Report by the Enquiry O ficer regarding
suspensi on of Snt. Santosh Upadhyaya,

neeting of Managing Conm ttee was called on
9.11. 2001 and fornmal resolution was passed

as per rules and all the nenbers of Managi ng
Conmittee and Principal attended this

neeting. 'The Enquiry Report and expl anation
(Show Cause Notice) were considered carefully
and thereafterit has been deci ded

unani nously that the charges levelled against
Sm . Sant osh Upadhayaya, on'the basis of
statenments and evi dence, have been found
fully proved. These cannot be considered as
wong in any manner. /It would be in the

i nterest of school and its reputationthat Snt
Upadhyaya be renoved fromthe services of

this School. Therefore, notice of termnation
fromservice my be sent to her and comnpetent
of ficer may al so be inforned on this subject.

1. After receiving the report of District Basic
Education O ficer regarding your in-

di sciplinary activities in the School , your
one annual increment had been stopped.

Thi s annual increnent had been stopped
w.e.f. 1st January, 2001 and the above
sai d Basic Education O ficer had been
transferred fromthis District in June,
2001. During this period of 6 nonths,

you never made any application regarding
stoppi ng of this annual incremnent,

reasons of which are best known to you.

It shows that you were very well aware

that the annual increnent has been

st opped on your non-conplying with the
department rul es and you had no

sufficient evidence agai nst these charges,
therefore, above said charges are found
proved agai nst you.

2. A charge sheet had been issued to you by
the undersigned, vide letter No. 7-3-

2001/ 2002 dt. 1.10.2001 regarding your

wor ki ng styl e against the interests of

school, but you did not subnit any

evidence with your reply to the said

charge sheet. It is thus clear that you

have admtted the charge Nos. 6, 7, 8, 9

because you have not submtted any

evi dence regardi ng these charges.

3. The Enquiry O ficer, vide his letter dated
10. 10. 2001 had issued to you the
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evi dence related to the charge, but

i nstead of produci ng any evi dence or
docunent in this regard, you only nmade
al | egations against the Principal, other
teachers and the managenment. 1In the
show cause notice vide letter dated
26.9. 2001, you had been charged with
the charge of character assassination of
under si gned Manager, for which you have
neither submitted any evi dence nor your
expl anati on.

As far as the question of your orders of
reinstatenent issued by the District Basic
Education O ficer vide his letter dated

10. 10. 2001 i s concerned, the sane has been
consi dered ex-parte and beyond his
jurisdiction, therefore, the sane have been
cancel l ed 'vide his letter No. 3381-82 dated
17.10. 2001.

In his second decision, it has been

admitted by the District Basic Education
Oficer that this School is of "Mnority
Conmuni ty’ and he shoul'd have not interfered
inits mtter. As far as your statenent, that it
is not a Mnority Comunity's school, is
concerned, it is not wthin your conpetency,
you have worked as a Teacher and- it is not

wi thin your conmpetency to challenge the rules,
regul ati ons and governnent orders related to
this School. It is a matter of gross in-

di sci pline on your part. The allegations nade
by you regarding fees etc. are basel ess and
beyond the facts. It has been found fully
proved that you have m sappropriated the

funds of students fee and used the sane for
personal interests.

In this manner, you have failed to submt

any evidence and docunents with regard to
charges |l evell ed against you in the show cause
notice on the basis of that your matter shoul d
have been revi ewed.

In the absence of sanme, the reply to show

cause notice received fromyou within the
stipulated time, is not satisfactory and in these
circunmstances, there is no justification to keep
you in service of this School. Consequent

upon your failing to submt an appropriate

evi dence and docunent before the

under si gned, despite the sufficient

opportunities to explain, your services are
terminated with inmediate effect.

Yours faithfully,

Sdf -

(Dev Ri shi Jain)

Manager

G Jr. Hi gh School, Bal Vidya Mandir
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Et ah.

Copy to: - For information \026

1. District Basic Education Oficer, Etah
2. Fi nance and Accounts O ficer \026 Basic
Educati on, Etah

Sd/ -

(Dev Rishi Jain)

Manager

G Jr. Hi gh School, Bal Vidya Mandir
Et ah. "

Respondent no. 3 chall enged the order of term nation

dated 10.11.2001 before the Hi gh Court of Judicature at

Al | ahabad by filinga wit petition, which was decided by the
| ear ned Singl e Judge on 7.12.2001.

A prelinminary objection was raised on behalf of the

appel l ant that in view of the provisions of Rule 16 of the Uttar
Pradesh Recogni zed Basi c School s (Juni or Hi gh School s)
(Recruitnment and Conditions of Services of Teacher) Rules,

1978, the provisions of Rule 16 are applicable to the teachers
and Headmaster of the institution run-by Basic Shi ksha

Pari shad and according to 1978 Rul es order of ‘term nation

di sm ssal or renoval is an appealable order

The | earned Single Judge accepted the prelimnary

obj ection regarding availability of alternate renedy and
declined to interfere with the termi nati on order dated
10. 11. 2001 and dism ssed the Wit Petition.

Respondent no. 3, aggrieved by the order of the |earned

Si ngl e Judge, preferred a Special ‘Appeal before a Division
Bench of the High Court of Judicature at Allahabad. It was
incorporated in the said order of the Division Bench that
respondent no. 3's services were termnated after holding an
enquiry by the Managing Comrmittee by an order dated

10. 11. 2001. The grievance of respondent no. 3 was that the
order passed by the Managi ng Committee was without taking
approval fromthe District Basic Education Oficer, therefore,
the order of termination dated 10.11.2001 is a nullity and that
the |l earned Single Judge had committed a serious error in

di smssing the wit petition

The | earned counsel appearing for the appellant

institution specifically submtted before the Single Judge that
the appellant is a nmnority institution being run by the Jain
Communi ty and has been recogni zed as such. Therefore,

there was no requirenment for obtaining prior approval of the
District Basic Education O ficer before termnating the

servi ces of respondent no. 3. The counsel appearing for the
appel l ant had drawn the attention of the |earned Single Judge
about the order which was passed way back as on 25.8.1976

by the concerned authorities that the appellant institution was
a mnority institution. The order dated 25.8.1976 reads as
fol | ows:

"Office of the District Inspector of School, Etah
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O der No. B.S.P./11264/76-77 Dt. 25.8.1976

ORDER

On the basis of recommendati ons dated
27.7.1976, District Basic Education Oficer
Grls Junior H gh School, Bal Vidya Mandir,
Etah is declared a Mnority Institution under
Regul ation 11 for the Recogni zed Basic School
(Recruitment and Conditions of Service of
Teacher’s and other Conditions) Rule, 1975,
notified on 20.5.1975 because this Institution
i s being established and managed by minority
category nentioned under Article 30(1) of the
Consti tution.

Sd/ -
(Ram Prakash Si ngh)
District Inspector of School , Etah

No. B.E.P.//11264/76-77 even date

Copy forwarded to follow ng for
i nfornmati on & necessary action pl ease: -

1. District Basic Education O ficer, Etah \026
Wth reference to his office letter No. CA-
4404/ 12/B.R. D. M nority/ 76-77 dated.

27.7.76.

2. Manager G rls Junior Hi gh School, Bal

Vi dya Mandir, Etah.

3. Dy. Director of Education, Region-I1,
Agr a.

4, Regi onal | nspector of Grls School Region-
11, Agra.

5. Director of Education, U P. Peerpur

House, Tilak Marg, Lucknow.

Sd/ -

(Ram Prakash Si ngh)
District |Inspector of School, Etah"

Rule 11 of the Uttar Pradesh Recogni zed Basi c School
(Recruitment and Conditions of Service of Teachers and O her
Conditions) Rules, 1975 reads as under:

"11. Dismssal and Renoval of Teachers.\027

No order dism ssing, renoving or termnating the

services of a teacher or other enployee of a

recogni zed school shall be passed save with the

prior approval in witing of the Basic Shiksha

Adhi kari :

Provided that in case of recognized school s

establ i shed and administered by mnority referred
to in clause (1) of Article 30 of the Constitution,
such an order shall not require the approval of the
Basi ¢ Shi ksha Adhi kari but shall be reported to
him™"

It may be pertinent to mention that a letter dated
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7.3.2003 sent by the District Inspector of School, Etah to the
Basi ¢ Eduction O ficer, Etah regarding verification of the Grls
Juni or Hi gh School Bal Vidya Mandir, Etah Mnority

Institution is as under:

"From

District Inspector of School, Etah
To,

To Basic Education Oficer, Etah.
Letter No. /2002-03 Dated 7.3.2003
Sub: In regard to verification of Grls

Juni or Hi gh School Bal Vidya
Mandir, Etah Mnority Institution

Sir,

In the above matter kindly peruse your
office letter B.S. 7493/2002-03 dated
24. 2. 2003.

In the regard by thi's of fice 2.9.2002, the
position is made clear, where as the then
District Inspector of School, Etah in
accordance with the then Rul es was conpet ent
authority to declare the aforenentioned Schoo
as Mnority Institution or not? It is inforned
in this regard, as per para 3 under heading
"Mnority Institution" of Mdhyan 10, photo
copy of the sane is enclosed the then District
I nspect or of School was Conpetent Authority
to decide the Mnority Institution

Pl ease be aware accordingly and take
necessary action

Sdf -

7.3.2003

(K. N. Kanaujiya)

District Inspector of School, Etah

Encl osed: As above."

According to the appellant institution, it is clearly
mentioned that the District Basic Education Oificer was
conpetent to decide regarding mnority status of the
institution. The Division Bench of the Allahabad H gh Court
in Special Appeal 1207/2001, after hearing the parties,
observed as under:

"The institution has been accorded the status of a
mnority institution thus no prior approval of the
District Basic Education O ficer for termnating the
services of a teacher in a mnority institution is
required to be taken in view of the proviso to Rule

15 of the 1978 Rules."

The appeal filed by respondent no. 3 was di sm ssed by an
order dated 13.11.2002.

I n subsequent proceedings in Wit Petition No. 1525 of
2003, the learned Single Judge of the Allahabad H gh Court on
10.4.03, while altogether ignoring the said judgment of the
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Di vi sion Bench of the same Court in the Special Appeal No.
1207 of 2001, (by which he was bound), had observed in the
judgrment that in a Special Appeal the Court had not

consi dered the question regarding the mnority status of the
institution. This observation of the |learned Single Judge is
whol |y unt enabl e.

The approach adopted by the | earned Single Judge in this

case is against the settled principle of law. Law is consistent
and clear that the Single Judge of the H gh Court is bound by

t he decision of the Division Bench

In support of the view taken by the Division Bench
adequate material exists. W deemit proper to recapitul ate
references to the decided cases and other relevant material

The Covernnent of Madhya Pradesh, by a notification
dated 29.5.2001, declared the Jain comunity in the State of
Madhya Pradesh as a mnority conmunity.

The Foundi ng Fathers of the Constitution had
unequi vocal | y recogni zed the Jains as a ninority conmunity
as is evident fromthe proceedings of the Constituent
Assenmbly. Wile keepingin viewthat the Jains are a mnority
conmunity, a representative of the Jain comunity was taken
inthe Mnority Advisory Commttee of the Constituent
Assenbl y.

On 3rd Septenber, 1949, while addressing a public
meeting at Allahabad, the first Prime Mnister of India, Shr
Jawahar Lal Nehru said. W quote a few lines fromthe said
speech \ 026
"No doubt India has a vast majority of Hi ndus, but
they could not forget the fact that there were also
mnorities \026 Muslins, Parsis, Christians, Sikhs and
Jains. If India was understood as a H ndu Rashtra,
it meant that the mnorities were not cent percent
citizens of this country."

The said speech was reported in the English daily newspaper
"The Statesnman’ dated 5.9.1949.

On 31st January, 1950, the PPS to the then Prine
M nister of India sent a letter to the Jain Deputation on behalf
of the then Prine Mnister, which reads as under

"Wth reference to the deputation of certain
representatives of the Jains, who net the Prine
M ni ster on the 25th January, 1950, | amdesired to
say that there is no cause whatever for the Jains to
have any apprehensi ons regardi ng the future of
their religion and community. Your deputation
drew attention to Article 25, explanation Il of the
Constitution. This explanation only |lays down a
rule of construction for the Iimted purpose of the

provision in the article and as you will notice, it
nentions not only of Jains but al so Buddhi sts and
the Sikhs. It is clear therefore, there is no reason

for thinking that Jains are considered as Hi ndus. It
is true that Jains in some ways closely linked to

H ndus and have many custons in comon, but

there can be no doubt that they are a distinct
religious comunity and constitution does not in
any way affect this well recognized position

Yours faithfully,
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Sd.
A V. Pai
Principal Private Secretary
to the Prime Mnister"

Dr. S. Radhakrishnan, the former President of India, in
his cel ebrated book "Indi an Phil osophy Vol |" nentioned as
under :

"The Bhagawat Purana endorses the view that
Ri shbhadeva was the founder of Jainism There is
evi dence to show that so far back as the first
century B.C. there were people who were
wor shi ppi ng R shabhadeva, the first Tirthankara.

There is no doubt that Jainism prevail ed even
bef ore Vardhanana NMahaveera or Par svanat ha
The Yajurveda nentions the names of three

Ti rt hankaras- Ri shab, Ajitnath & Ari stanem .'

A-wel l-known Gernman Oriental scholar, Dr. Hermann
Jacob nentioned before the 3rd International Congress for the
H story of Religions as under:

"I'n conclusion | et me assert my conviction that
Jainismis an original system quite distinct and
i ndependent fromall others and that therefore it is
of great inportance for the study of philosophica
thought and religious life in ancient-India." (This
was nentioned in Vol. 2, p. 66 Oxford.)

Pt. Jawahar Lal Nehru, in his cel ebrated book "D scovery
of India", nentioned as under
"Buddhi sm and Jai ni smwere certainly not
Hi ndui sm or even the Vedi ¢ Dharna. ~ Yet they
arose in India and were integral parts of Indian life,
cul ture and phil osophy. A Buddhist or Jain, in
India, is a hundred per cent product of Indian
thought and culture, yet neither is a H ndu by faith.
It is, therefore, entirely msleading to refer to Indian
culture as Hndu culture."

As Dr. Jyoti Prasad Jain, an em nent Jain schol ar
nmentioned in his treatise "Jainism_The O dest Living
Rel i gi on":

“I'n fact, there is whatsoever no tangible
evi dence to show that Jaini smbranched off from
the Vedic religion or fromany of its later
devel opnent, at such and such time, nor there is
any marked simlarity between the fundanenta
doctrines and essential features of the two systens,
whi ch might favour that possibility. Jainismwth
its perfectly non-violent-creed, animstic belief,
subtl e and peculiar karma theory, its rejection of a
creator and the creation theory, and the like, is not
only quite an original systembut is also absolutely
i ndependent of all other systens. In its origin, it is
not only non-Aryan and pre-Aryan, in the sense
that these ternms are now general |y understood, but
it is also primtive and absol utely indigenous."

A well known book on Jainismwitten by Madam M R
Guseva, [Candi date of Historical Sciences at the Institute of
Et hnogr aphy of the Acadeny of Sciences, USSR and
Jawaharl al Nehru Prize Wnner (1973)], revealed the historica




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

20

and et hnographic roots of Jainism tracing the devel opnent of
the Jain conmunity since ancient tinmes evaluating the Jain
contribution to Indian literature and art. |In particular the
book makes a point that Jainismhas such substantially

di stingui shing features that they do not afford any possibility
of regarding Jainismas an offshoot of Brahnmani sm

One of the hotly debated issues in the United Nations
was the question of defining what constitutes a "minority’?
Besi des consi deri ng many proposed definitions, the UN had
two authoritative definitions before it. The PClIJ (in an
advi sory opinion of July 31, 1930) had defined a community in
the Graeco-Bul gari an Comunities case as:

"By tradition, the 'community’ is a group of persons
living in a given country of \locality, having a race,
religion, |language and traditions of their own and
united by this identity of race, religion, |anguage
and traditions, in a settlenent of solidarity, with a
view to preserving their traditions, naintaining their
form of worship, ensuring the instruction and
upbringi ng of their children in accordance with the
spirit and traditions of their race and rendering

mut ual assi stance to each other."

The Governnent of Karnataka by a circul ar dated
12. 6. 1996 consi dered Jai ns bel ongi ng to backward cl asses.
The circul ar reads as under

" GOVERNMVENT OF KARNATAKA

No. SWD 84 BCA 96

Kar nat aka Governnent Secretariat-2
Mul ti storeyed Buil ding

Bangal ore, dated 12-06-1996

Cl RCULAR

Sub: - Regarding the issue of certificate of
Backward cl asses to the candi dates
bel ongi ng to Jai n D ganbar as.

In the list of Backward Cl ass Conmmunities
published in Governnment Order No. SWD 150 BCA
94 dated 17-9-94, the Jain (D ganmbara) Conmunity
has been included in category Il (b). After
considering the representations received fromthe
various Associations of Jain Comunity and al so
the clarifications sought for by some of the Dy.
Conmi ssioners and Tahsildars in this regards, it.is
directed that the candi dates bel onging to Jain
(Di ganbara) Comunity becomre eligible for
reservation under Category Ill (b) only after
producti on of reliable documents by them The
concer ned candi date should prove, either through
docunentary evi dence or through witness that he,
his father or their ancestors belong to Jain
(Di ganmbara) Comunity. In cases where the Jain
(Di ganbara) has not been clearly nmentioned in the
docunents, the officer authorized to issue such
certificates or the inquiring officer should hold | oca
enquiry and only if he is satisfied as to the
correctness of the clains of the candi dates during
course of such enquiry, that he should issue
certificates. He should, however, draw up a clear
and detail ed proceedings of his enquiry before issue
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of the Certificate. Disciplinary action will be taken
agai nst the O ficers who issue Caste
certificates/Inquiry Certificates in violation of rules
of reservations.

Sd/ -

(B. S. Rukmini)

Under Secretary to Govt.
Soci al Welfare Departnent”

In Re: Kerala Education Bill, 1957 reported in AIR
1958 SC 956, the Apex Court accepted the literal neaning of
word "minority" to nean nunerically |less than 50%

The Encycl opedi a of Wrld Religions by G T. Bettany
mentioned the Jain religion as independent of the other
religions., According to the said Encyclopedia, Jainismis co-
equal with, if not slightly older than, Buddhism and took its
rise in the same devel opment of Brahnman ascetici sm and
reacti on from Brahmani cal tyranny.

Encycl opedi a Britannica defines the Jain religion in the
fol | owi ng words:

"Jainisni' a religion and philosophy in India,
founded in about the 6th century BC by Vardhnmana
Mahavi ra-the 24th of 't he Jinas (Conquerors), or
great religious figures on whose exanple the religion
is centered \026 in protest against the orthodox Vedic
(early Hndu ritualistic cult of the period. Jainism
whi ch does not espouse belief in a creator god, has
as its ethical core the doctrine of ahinsa, or non
injury to all living creatures, and as its religious
i deal the perfection of man’ s nature, to be achieved
predom nantly through the nonastic and ascetic
life."

Dr. Radhakri shnan, who edited the 6th Vol unme of The
Cultural Heritage of India, nentioned as under
"The Jains claima great antiquity for their religion
Their earliest prophet was Ri shabhdeva. Wo is
nentioned even in the Vishnu and Bhagawat
Puranas as belonging to a very renmpte past.- In the
earliest Brahmanic literature are found traces of the
exi stence of a religious Order, which ranged itself
strongly against the authority of the Vedas and the
institution of aninmal sacrifice. According to the
Jain tradition, at the tine of the Mahabharata war,
this Order was | ed by Nenminatha, who is said to
have bel onged to the sane Yadava family as Krisna
and who is recogni zed as the twenty-second
Ti rthankara. The Order gathered particul ar
strength during the eighth century B.C under
Par svanat ha the twenty-third Tirthankaran, who
was born at Varanasi. This order we may call the
sramana sangha (as distinct fromthe Vedic O der),
whi ch [ ater becane divided into the Jain and the
Buddhi st Orders under Mahaveera and the Buddha,
respectively."

According to Dr. Raj Bali Pandey’s book "Hi ndu Dharam
Kosh" Jainismis described as a distinct religious order
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existing in Indian polity since tines of great antiquity and was
opposed to ritualistic cult of Vedic philosophy. According to
him Jainismis existing in India since at |east 700 B.C.

According to the |l earned Single Judge, mnority status

could be granted only by the U P. Basic Shiksha Pari shad and
since it was not granted to the appellant institution by the
sai d Parishad, the appellant institution could not term nate
the services of respondent no. 3 without prior perm ssion from
the District Basic Education Oficer. The appellant aggrieved
by this order preferred this appeal before this Court.

This Court, on 11.7.2003, while issuing notice directed

that the status quo as on that date shall be maintained unti
further order. On 5.12.2003 this Court, while granting | eave,
directed the parties to continue to maintain the status quo.

In this appeal the appellant raised a substantial question
of law. The appellant raised the plea that in view of the
j udgrment ‘of “the Division Bench whether it was open to the
| earned Single Judge of the H gh Court to take a contrary view
by its judgment dated 10.4.2003. The Division Bench
observed as under:

"Havi ng heard the | earned counsel for the parties we

find that it is not in‘dispute that the appellant wit
petitioner was working as a teacher in recognized

basi c school. The institution has been accorded the
status of mnority institution thus no prior approva

of the District Basic Education O ficer for

term nating the services of the teacher in amnority
institution is required to be taken in view of the
provision Rule 15 of the 1978 Rule."

In view of the said clear findings of the Division Bench of the
same High Court, the |l earned Single Judge of the sane High
Court could not take a contrary view. The |learned Single

Judge was bound by the judgnent of the Division Bench of the
sai d High Court.

It is not in dispute that the institution-established and
adm ni stered by the Jain Comunity which is recogni zed as
mnority by the State Governnent fromthe date of its
est abl i shnent continuously for 25 years, whether the said
benefit could be nullified by the | earned Single Judge who had
i gnored the specific finding of the Division Bench. ~ The
appel | ant al so rai sed a question that respondent no. 3, who
hersel f was working as a teacher after obtaining the benefit of
the minority institution, could be pernmitted to take a plea that
it is not amnority institution and such an act of respondent
no. 3 would be against the principles of Estoppel and
Acqui escence. It is also mentioned in the appeal that
respondent no. 3 was appointed as a teacher in the appell ant
institution in 1982 on the basis that the institution was a
mnority institution and that her appoi ntnent was not
approved by the District Basic Education O ficer since it was
not required for the mnority institution. The appellant also
submitted that respondent no. 3 could not be pernitted to
contend that approval of the Basic Education Officer is
required for her services to be termnated. The appellant also
i ncorporated that whether the appellant institution and ot her
institutions duly recognized as mnority institutions by the
same authority nanely the District Inspector of School, Etah
by letter dated 25.8.1976 and debarring the status of the
appel l ant institution as not mnority institution on the ground
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that the District Inspector of School is not a conpetent
authority to grant recognition whereas to allow to other
institutions to continue as mnority institutions recogni zed by
the same authority woul d not be discrimnatory under Article

14 of the Constitution. It is also nentioned in the appeal that
the |l earned Single Judge committed a serious error of law in
relying on the G rcular dated 20.4.1971 which could not be

nade applicable to the schools governed by the provisions of

the U. P. Basic Education Act 1972.

The appel l ant subnitted that on the relevant date a
Recognition Comm ttee was constituted for the conveni ence of
the | ocal people for recognition of Junior H gh Schools, of
which the Director of Inspector of School (for short D.1.0 S.)
was appoi nted as Chairman. The appellant institution applied
for recognition as mnority institution with the Basic
Education O ficer.  Since it also related to the recognition of
institution, the Basic Education Oficer forwarded the
application to D.1.0QO. S. The D.1.0O. S. recognized the institution
as mnority institution. Now, that status cannot be taken away
by the | earned Si ngl e Judge of the High Court, who chose to
i gnore the findings of the Division Bench of the sane High
Court.

In reply to the appeal, a separate counter affidavit was
filed on behal f of respondent nos. 1 and 2 by one Dr. R K
Dubey, Zilla Basic Siksha Adhi kari, Etah, in-which a
prelimnary objectioon has been taken that this appeal is not
mai nt ai nabl e because under Chapter VIIlI Rule 5 read with
Chapter I X Rule 10 of the All ahabad Hi gh Court Rules, the
wit petitioner had to exhaust the renedy of a Special Appea
before the Division Bench and without exhausting the renmedy
of Special Appeal, this appeal before this Court cannot be
entertai ned. It was al so subnitted in the counter affidavit
that a managenent claimng to bea mnority institution, had
to apply for the grant of such status. Respondent nos. 1 & 2
had deni ed that any application had been filed to treat the
appellant as a mnority institution. In the counter affidavit it
is mentioned that the U P. Basic Education Act, 1972 and the
Rul es nmade thereunder specifically provided for naking an
application for according the status of mnority institution. It
is only after the conpetent authority is satisfied that an
institution fulfils the tests for according the status of mnority
institution that an order in that behalf is passed. It is also
nmentioned in the reply affidavit that the issue of mnority
institution had to be decided by the U P. Basic Shiksha
Pari shad and not by the Directorate of Inspector of Schools.
It is also incorporated in the counter affidavit that the
Directorate of Inspector of Schools was not an authority
constituted under the U P. Basic Education Act, 1972, but
was an authority under the U P. Internediate Education Act
and was not conpetent to recognize a Juni or Hi gh School or
the Basic school as a minority institution. Such status could
be accorded by the Board of Basic Education

A separate counter affidavit has also been filed by
respondent no. 3, in which it is mentioned that originally the
institution was registered on 7.3.1969 and the registration
was renewed on 6.10.2001 and thereafter the managenent of
the school had been changed. Now the institution is run by a
Jain famly. Respondent no. 3 also subnmitted that the
mnority status could only be granted by the U P. Basic
Shi ksha Parishad. It was also subnitted that the observations
made by the Division Bench cannot be said to be binding on
the Court.
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The appellant, in the rejoinder affidavit to the counter
affidavit of respondent nos. 1 and 2, has nentioned that the
Jain comunity is a minority community for the purpose of
Article 30(1) of the Constitution and the mnority status was
granted to the appellant as far back as on 25.8.1976 which
could not be withdrawn in a collateral proceeding in such a
manner. It is nentioned that Dr. S. N Ml hotra was the
Director of Education, U P. as well as the Chairnan, Basic
Education Board, U.P. during the relevant year 1976. He had
issued a letter dated 30.5.1976 to the District |nspector of
School / Regi onal I nspector of Grls School for authorizing them
to pass the order on the application of various institutions
submitted for granting themthe status of minority institution

We have heard the learned counsel for the parties at
length. This appeal arose fromthe judgnent of the |earned
Si ngl e Judge of the Al ahabad H gh Court dated 10.4.2003 in
CMWP. No. 15255 of 2003. A prelimnary objection was
taken by respondent nos. 1 &2 in the counter affidavit that
under Chapter VIIl Rule 5 read with Chapter |1 X Rule 10 of the
Al | ahabad Hi gh Court Rules a special appeal l|ies against the
order of the Single Judge before a Division Bench. Chapter VIII
Rule 5 and Chapter I'X Rule 10 of the Allahabad H gh Court
Rul es read as under

"Chapter VIII Rule 5. Special appeal.- An appea

shall lie to the Court from a judgnment (not being a

j udgrment passed in the exercise of appellate
jurisdiction in respect of a decree or order nade hy
a Court subject to the Superintendence of the Court
and not being an order nade in the exercise of
revisional jurisdiction or in the exercise of its power
of Superintendence or in the exercise of crimna
jurisdiction or in the exercise of jurisdiction
conferred by Article 226 or Article 227 of the
Constitution in respect of any judgnent, order or
award (a) of a tribunal Court or statutory arbitrator
made or purported to be made in the exercise or
purported exercise of jurisdiction under any Utar
Pradesh Act or under any Central Act, with respect

to any of the matters enunerated in the State List

or the Concurrent List in the Seventh Schedule to
the Constitution, or (b) of the Governnment or any
Oficer or authority, made or purported to be nade
in the exercise or purported exercise of appellate or
revi sional jurisdiction under any such Act of one

j udge. "

In this appeal it is not necessary for us to decide as to
whet her a special appeal |ay before the Division Bench of the
H gh Court agai nst the inpugned order of the Single Judge.

We deemit appropriate to refer to sone of the decided
cases.

In The Comm ssioner Hi ndu Religi ous Endowrents,
Madras v. Sri Lakshmindra Thirtha Swam ar of Sri
Shirur Mutt reported in AIR 1954 SC 282 this Court observed
that there are well known religions in India |Iike Buddhi sm and
Jai ni smwhi ch do not believe in God, in any Intelligent First
Cause. The Court recognized that Jai ni smand Buddhi sm are
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equally two distinct religions professed in India in contrast
with Vedic religion

In well known Kerala Education Bill’'s case, 1957
reported in AIR 1958 SC 956, this Court held that to claim
the minority rights, the Community must be nunerically a
mnority by reference to the entire population of the State or
country where the lawis applicable. In that way al so, the Jain
Conmunity is eligible for the claim

As per 1991 Census report, the popul ation of the Jain
conmunity of both sects was approxi mately 35 | akhs as
against the total Indian population of nore than 90 crores.

As early as 1927 Madras Hi gh Court in Gateppa v.
Eramua and others reported-in AR 1927 Madras 228 held
that "Jainismas adistinct religion was flourishing severa
centuries before Christ". Jainismrejects the authority of the
Vedas whi ch form the bedrock of  H ndui smand denies the
ef fi cacy 'of 'the various cerenoni es which Hi ndus consi der
essenti al .

Again in 1939-in Hrachand Gangji v. Rowji Sojpa
reported in AIR 1939 Bonbay 377, it was observed that
"Jainismprevailed/in this country | ong before Brahmani sm
cane into existence and held that field, and it is wong to
think that the Jains were originally H ndus and were
subsequently converted into Jainism"

A Division Bench of the Bonbay H gh Court consisting of
Chi ef Justice Chagla and Justice Gaj endragadkar in respect of
Bonbay Harijan Tenple Entry Act, 1947 (C A. 91 of 1951) held
that Jains have an independent religious entity and are
di fferent from Hi ndus.

In Aldo Maria Patroni & Another v. E.C. Kesavan &
QO hers reported in AIR 1965 Kerala 75, a Full Bench of the
Kerala High Court opined that the word 'minority’ has not
been defined in the Constitution and in absence of any specia
definition, it nust be held that any community, religious or
linguistic, which is less than fifty per cent of the population of
the State is entitled to the fundamental right guaranteed by
Article 30 of the Constitution.

I n Conmi ssioner of Wealth Tax, West-Bengal v. Snt
Chanpa Kumari Singhi & Others reported in AR 1968
Calcutta 74, a Division Bench of the Cal cutta H gh Court
observed that "Jains rejected the authority of ‘the Vedas which
forns the bedrock of Hi nduism and denied the efficacy of
various cerenoni es which the H ndus consider essential. It
will require too nuch of bol dness to hold that the<Jains,
di ssenters from Hi ndui sm are Hindus, even though they
di sown the authority of the Vedas".

In Arya Samaj Education Trust, Delhi & Qthers v.

The Director of Education, Del hi Admnistration, Delhi &

QO hers reported in AIR 1976 Del hi 207, it was held as foll ows:
"Not only the Constitution but also the Hindu

Code and the Census Reports have recogni zed Jains

to belong to a separate religion."

In the said judgnent, the Court referred to the observations of
various scholars in this behalf. The Court quoted Heinrich
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Zimmer in "Philosophies of India" wherein he stated that

"Jai nismdenies the authority of the Vedas and the orthodox
traditions of H nduism Therefore, it is reckoned as a

het erodox | ndian religion". The Court also quoted J. N
Farquhar in "Mddern Religious Mvenents in |India" wherein

he stated that "Jainismhas been a rival of H nduismfromthe
begi nning". In the said judgnent, in conclusion, the Court
held that "for the purpose of Article 30(1), the Jains are a
mnority based on religion in the Union Territory of Del hi".

In DA V. College, Jullundur v. State of Punjab AIR
1971 SC 1737, the Hi ndus in Punjab were held to be
constituting religious mnority community within the State of
Punj ab because of the population ratio within the State.

In AM Jain College v. CGovernment of Tami| Nadu
(1993) 1 M.J 140, the Court observed that it is also an
admtted fact that the Jain community in Madras, Tam | Nadu
is areligious and linguistic mnority.

I'n_St. Stephen's College v. University of Delhi (1992) 1

SCC 558, this Court in para 54 at page 596 observed as
under :

"The mnorities whether based on religion or

| anguage have the right to establish and adm nister
educational institutions of their choice. The

admi ni stration of educational institutions of their
choi ce under Article 30(1) means ' managenent of
the affairs of the institution . ~ This nanagenent
must be free fromcontrol so that the founder or
their nom nees can nould the institution as they
think fit, and in accordance with their ideas of how
the interests of the comunity in general and the
institution in particular wll be best served."

Jain religion indisputably.is not a part of H ndu religion
The question as to whether the Jains are part of the Hi ndu
religion is open to debate. Jains have a right to establish and
admi ni ster their own institution. But, only because an
institution is nmanaged by a person bel onging to a particul ar
religion, the same would not ipso facto nake the institution
run and adm nistered by a minority community. A mnority is
det erm nabl e by reference to the denography of a State:
Whet her an institution is established and admini stered by a
mnority comrunity or not nay have to be determ ned by the
appropriate authority in terns of the provisions of the statute
governing the field. Furthernore, mnority institutions are not
i mmune fromthe operations of the neasures necessary to
regul ate their functions. To what extent such regulations
woul d operate, however, again is a matter which woul d be
governed by the statute.

M nority communities do not have any higher rights than
the mapjority. They have nerely been conferred additiona
protection. This has been |aid dowmn by a El even Judge Bench
of this Court. [See: P.A Inandar & Others v. State of
Maharashtra & Others, (2005) 6 SCC 537].

The Court in the said judgnment also dealt with the object
of Article 30(1) of the Constitution. The Court in para 97 of
the judgnment observed the relevant para which reads as
under :

"The object underlying Article 30(1) is to see the
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desire of mnorities being fulfilled that their children
shoul d be brought up properly and efficiently and
acquire eligibility for higher university education
and go out in the world fully equipped with such
intellectual attainments as will make themfit for
entering public services, educational institutions

i mparting higher instructions including genera

secul ar education. Thus, the twin objects sought to
be achieved by Article 30(1) in the interest of
mnorities are: (i) to enable such mnority to
conserve its religion and | anguage, and (ii) to give a
t horough, good, general education to children

bel ongi ng to such mnority. So |long as the
institution retains its nmnority character by
achieving and continuing to achieve the abovesaid

two objectives, the institution would remain a
mnority institution."

It isinteresting to note that the question as to whet her
the Jains should be treated to be a mnority under Section 2
(c) of the National Commission for Mnorities Act, 1992 cane
up for consideration before a Three-Judge Bench of this Court
in Bal Patil & Another v. Union of India & Ohers (2005) 6
SCC 690 wherein this Court noticed that the framers of the
Constitution engrafted group of Articles 25 to 30 in the
Constitution of India against the background of partition of
the country so as to allay the apprehensions-and fears in the
m nds of Muslinms and other religious conmunities by
providing to them a speci al guarantee and protection of their
religious, cultural and educational rights. 1t was held:
"27. The so-called mnority conmunities |ike Sikhs
and Jains were not treated as national mnorities at
the tinme of framng the Constitution.~ Sikhs and
Jains, in fact, have throughout been treated as part
of the wi der H ndu community which has different
sects, sub-sects, faiths, nodes of worship and
religious philosophies. In various codified
customary laws |ike the Hi ndu Marriage Act, Hi ndu
Succession Act, H ndu Adoption and Mi ntenance
Act and other |aws of the pre- and post-Constitution
periods, definition of "H ndu" included all sects and
sub-sects of Hindu religions including S khs and
Jains. "

Noticing certain concept of H nduismvis-‘-vis Jainism it was
opi ned:

"31. Thus, "H ndui snf' can be called a genera
religion and comon faith of India whereas

"Jainisni is a special religion forned on the basis of
qui ntessence of Hindu religion. Jainismplaces
greater enphasis on non-viol ence ("Ahinsa") and
conpassion ("karuna"). Their only difference from
Hi ndus is that Jains do not believe in any creator

i ke God but worship only the perfect human bei ng
whom they call ed Tirathankar. Lord Mahavir was

one in the generation of Thirthankars. The

Ti rat hankars are enbodi nents of perfect human

bei ngs who have achi eved human excel | ence at

ment al and physical levels. 1n a philosophica
sense, Jainismis a reform st novenent anongst

Hi ndus |i ke Brahamsammjis, Aryasammjis and

Li ngayats. The three main principles of Jainismare
Ahi nsa, Anekantvad and Aparigrah. [See (1)

Encycl opaedi a of Religion and Ethics, Vol.7 p.465;
(2) Hstory of Jains by A K. Roy pp.5 to 23 and
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Vi noba Sahitya, Vol.7 pp.271 to 284.]"

In the instant case, the State at one point of tine
accepted the school in question as having been established
and admi ni stered by the Jain conmunity which is a mnority
conmunity in the State of Utar Pradesh. It was recogni sed as
such by reason of a Division Bench judgnment of the Hi gh
Court of Judicature at Allahabad. There was, thus, no reason
for the authorities of the Respondents to take steps in relation
to the self-same institution in a different nmanner

I ndi sput ably, under the statute governing the field, prior
approval of the District Basic Education Oficer was not
necessary before term nating the services of a teacher. As the
appel lant’s institution was recognised as a mnority
institution, in our opinion, the H gh Court was not correct in
interfering in the manner it did.

Consequently, the inmpugned judgnent of the Learned
Si ngl e Judge i s set aside.

Thi s appeal is accordingly allowed. |In the facts and
circunstances of this case we direct the parties to bear their
own costs.




