Report abl e

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1735 OF 2009

Akil @ Javed .Appel | ant
VERSUS

State of NCT of Del hi ..Respondent

JUDGMENT

Fakkir Mohamed IbrahimKalifulla, J.

1. First accused is the appellant before us. The challenge is
to the judgnent of the Division Bench of the H gh Court of
Delhi in Crimnal Appeal No.134/2003 dated 16.09.2005. The
Hgh Court by its comon judgnment in Crimnal Appeal
No. 166/ 2003 preferred by the second accused and OCrim nal
Appeal No.134 of 2003 preferred by the appellant before us
confirmed the conviction of the appellant for offences under
Section 302 as well as under Section 392 read with Section
34 | PC

2. The genesis of the case of the prosecution was that one
Shama Parveen was living in House No.A-32/15, Min Road

No. 66, Mauj pur, that while she was using the first floor as
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her residential prem ses she had her own shop in the ground
floor where she was dealing with air-coolers and the
busi ness of real-estate. She had three sons living with her
apart from her nother. 1In another portion of the sane
prem ses her maternal uncle one Mhd. Jaml| (Manmu) was
having his own business. One Sal vinder alias Kake friend of
Shama Parveen used to frequently visit her house. On
27.10.1998 Shanma Parveen returned back to her house along
wth Salvinder after making certain purchases from the
mar ket and after her return appellant and two other persons
entered her house and they were arned with revolvers and
also a knife. After entering the house they enquired about
Manmu and when Shama Parveen replied that he had gone to
fetch vegetables the accused snatched a gold ring, |ocket
and cash anounting to Rs.100/150 from Salvinder. They
demanded the keys of the almrah of Shama Parveen and out of
force when she handed over the keys the accused opened the
almrah and renmoved sum of Rs.15000/- Kkept in the almrah
apart from sum of Rs.2,50,000/- kept in the |ocker. They
al so renoved a nobile phone and sone other ornanents apart
from ear rings and a necklace from the person of Shama
Parveen. Wile so, Mhd. Jam | alias Mammu al so entered the
house and another friend of Shama Parveen, nanely, Nasreen
and her husband Jeeta also canme there. Shama Parveen’s
not her was already present in the house. After commtting

robbery, the appellant stated to have attenpted to nolest
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Shama Parveen and when Salvinder protested to such an
attenpt of the appellant questioning as to why even after
renmoving the valuables they are indulging 1in such
nol estation, the appellant stated to have retarded towards
him asking him to shut up and also sinultaneously fired a
shot on his forehead. Salvinder stated to have fell down on
the bed. The three accused thereafter stated to have left
the place with the robbed itens and cash by | ocking the door
outside the house. After 10-15 mnutes one of the sons of
Shama Parveen, nanely, Danish entered the house who untied
all the victinse and thereafter the injured Salvinder was
taken to the hospital where he was declared ‘brought dead’ .
Based on the statenent of Shama Parveen the police
registered a crime under Sections 392/354/302 read wth

Section 34 IPC at Police Station Seel anpur, Del hi.

3. Be that as it may, based on a secret information the
appel | ant and the second accused were arrested by officials
of the Special Cell, Lodhi Colony from Sunlight Colony,
Seema Puri while they came there in a vehicle bearing
Regi stration No.DL-2C-B 1381. Pursuant to the arrest when a
search was made on the person of the second accused a | oaded
country-made pistol was recovered from his pant pocket. On
t he personal search made on the appellant he was al so found
i n possession of another country-nade pistol along with live

cartridges. Cases were registered against them under the
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Armse Act vide FIR No.717 and 718/1998 at Police Station
Seema Puri. Further recoveries were also nmade from the
person of the appellant, nanely, a gold chain and a ‘Rado’
wist watch. Based on the further investigation it cane to
light that they were involved in the incident on 27.10.1998
at the residence of Shama Parveen. The investigation further
reveal ed apart from the appellant and second accused two
other accused were also involved but they continued to
remain absconding and, therefore, they were declared as

procl ai ned of f enders.

4. The trial Court framed charges against the appellant and the
second accused under Section 392/34, 302/34, 354 and 411/ 34
IPC. The trial Court ultinmately convicted the appellant as
wel | as second accused for offences under Sections 302 read
with 34 and 392 read with 34 IPC. They were acquitted of the
of fence under Section 354 IPC as there was no evidence
against them The appellant and the second accused were
i mposed with a sentence of life inprisonment for the offence
under Section 302 read with 34 IPC apart from a fine of
Rs. 5000/ - each and in default to undergo rigorous
i nprisonnment for one year. They were also inposed with a
sentence of 10 years rigorous inprisonnent for the offence
under Section 392 read with 34 [IPC apart from a fine of
Rs. 5000/ - each and in default to undergo rigorous

I mprisonment for one year.
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5. The Division Bench having dealt with the appeal of the
appellant in extentso ultimately found that the second
accused could not be roped in for the offence falling under
Section 302 read with 34 I1PC though his conviction under
Section 392 read wth 34 IPC could be confirmed. The
Di vision Bench of the Hi gh Court, therefore, partly allowed
t he appeal of the second accused and he was acquitted of the
charge wunder Section 302 read with 34 [IPC while his
convi ction under Section 392 read with 34 | PC was confirmed.
The appeal preferred by the appellant, however, canme to be
dism ssed. Being aggrieved of the said judgnment of the
Division Bench the appellant has conme forward with this

appeal .

6. W heard M. Subranonium Prasad, |earned counsel for the
appel lant and M. B. Chahar, |earned senior counsel for the
respondent. The |earned counsel for the appellant submtted
that the case of the prosecution was based on the ocular
evi dence of the eye-witnesses and that alnost all of them
turned hostile insofar as identification of the accused,
that PW20 who alone identified the accused in his chief-
exam nation also turned hostile in the course of the cross-
exam nation. The |earned counsel, therefore, contended that
the evidence of PW20 could not have been relied upon for
the conviction and sentence inposed. The |earned counsel

then contended that the Courts below relied upon the
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articles recovered, nanely, the jewels and the watch for
convicting the appellant. According to |earned counsel
PW 17, who identified the articles, made it clear that those
articles were already shown to her and, therefore, the
reliance placed upon such recoveries was not justified. The
| earned counsel further contended that the recovery of arns
from the appellant and the other accused were not connected
to the offence and that no weapon was narked before the
Court to connect the crinme. By referring to the decision of
this Court reported in Parameet Singh alias Pamma V. State
of Uttarakhand - (2010) 10 SCC 439 in particul ar paragraph
10 of the said decision the |earned counsel contended that
however gruesone the offence may be, an accused can be
convicted only based on |egal evidence. The |earned counse

also referred to Section 155 of the Evidence Act and
contended that the version of PW20 in the light of his
|ater version in the cross-exanmnation relating to the
identity of the appellant no credence can be given as that
woul d defeat the very basis of the principle relating to
conviction in a crimnal case. The |earned counsel also
relied upon Suraj Mal V. State (Delhi Admnistration) -
(1979) 4 SCC 725 for the proposition that where the
Wit nesses nmde inconsistent statements in their evidence
either at one stage or at different stages, the testinony of
such wi tnesses becones unreliable and unworthy of credence.

The | earned counsel, therefore, submtted that the reliance
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pl aced upon the version of PW20 who nade inconsistent
statenment about the identity of the appellant was wholly
invalid and wunreliable. The |earned counsel, therefore,
contended that the conviction and sentence inposed on the

appel lant are liable to be set aside.

7. As against the above submssion M. B. Chahar, |[earned
standi ng counsel for the State submtted that the rel evant
fact to be kept in mind is the crimnality of the offenders
involved in this case where out of four accused two of them
continue to abscond even as on date who have been decl ared
as proclained offenders. The |earned counsel, therefore,
submtted that the approach of the trial Court and the High
Court in weighing the evidence of the wtnesses and relied
upon was well justified. The counsel for the State also
brought to our notice the attenpt of the Investigating
Oficer by noving the concerned Magistrate, who allowed him
to interrogate the accused in the case under the Arns Act
for 30 minutes, to hold a Test Identification Parade of the
accused which included the appellant and the appellant al ong
with the co-accused refused to participate in the Test
Identification Parade. Further it was pointed out that their
refusal to participate would result in drawing an adverse
inference against them But yet it is stated that the
appel l ant and the other accused persisted in their refusal

by stating that they were shown to the w tnesses and that
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their photographs were also taken. The |earned counsel
submtted that such a stand of the appellant and the other
accused was a |anme excuse inasnmuch as the information about
the arrest of the accused was given to the Investigating
Oficer only on 4th Novenber 1998 when they were fornmally
arrested in the present case and that the Investigating
Oficer was thereafter allowed to interrogate the accused
for about 30 mnutes only and that too in the Court
prem ses. The request of the Investigating Oficer to hold
Test ldentification Parade was stated to be on the very next
date, nanely, 5th Novenber, 1998. The |earned counsel then
submtted that the identity of the articles, nanely, ‘Rado
watch® and ‘gold chain’ recovered from the appellant was
duly identified by PW14 and PW17, the S.1. who conducted
the search on the accused and the conplainant respectively
and that both of them were recovered on the sane day. The
| earned counsel, therefore, submtted that the conviction
and sentence inposed on the appellant does not call for

i nterference.

8. Having heard |earned counsel for the appellant as well as
the counsel for the State, having bestowed our serious
consideration to the respective subm ssions, the material on
record and the relevant provisions, we are convinced that
the conviction and sentence inposed on the appellant does

not call for interference.
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9. When we consider the subm ssions of |earned counsel for the
appellant the same was two-fold. According to |earned
counsel the identity of the appellant vis-a-vis the offence
all eged was not nmde out. As regards the recoveries it was
contended that here again the sane was not proved in the
manner known to law. Since, in the inpugned judgnment the
H gh Court has dealt with both the contentions in extenso
and also with mnute details, we are of the view that by
maki ng reference to various reasoning stated therein the
contention of the appellant can be satisfactorily dealt with
which we shall do in the later part of this judgnment. In
that respect it can be stated that the prosecution exam ned
PWs. 17, 19, 20, 23 and 25 as eye-witnesses to the crinme. In
fact such a claim of the prosecution was never in dispute.
The narration of the event that occurred on 27.10.1998 at
House No. A-32/15, Main Road No. 66, Mujpur, as described by
those wi tnesses was not in controversy.

10. The sequence of events were that on that day at about 6:00
p.m three intruders in the age group of 20 to 22 years
entered the place of occurrence and that out of the three
persons two were arned with revol vers and one was possessi ng
a knife. The description of those persons and their physical
features were also nentioned by the conplainant by stating
that one of them was thin, whitish in conplexion and had a

cut mark on his right cheek. The other one was described as
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fair coloured, w thout noustaches and tall. The third person
was described as a person with round face and well built.
After entering the house they asked for the whereabouts of
Mammu who was exam ned as PW 20. Thereafter, they snatched a
gold ring from the person of deceased Salvinder and also a
| ocket and cash of Rs.100/150 from him Then they asked the
conpl ainant, who was in possession of the keys of the
almrah, noticing the keys were in her hand bag, when she
opened her hand bag to pay sone cash to a juiceman. The
intruders forced her to handover the keys of the almrah by
threatening to shoot at her as well as her children with the
revol ver. Thereafter, they robbed cash kept in the almrah
to the tune of Rs.15000/- and another sum of Rs.2,50,000/-
in the |locker and also a nobile phone and jewels kept in the
almrah. They also stated to have renoved Valiya, a gold
chain and three rings which the conplainant was wearing.
After robbing of the conplainant’s cash and jewels and ot her
materials when the appellant attenpted to nolest the
conpl ai nant the deceased stated to have raised a protest at
which point of time the appellant stated to have shouted at
the deceased by saying that he was talking too nuch by
pointing the revolver towards him and shot him which
snatched away the life of the deceased. According to the
conpl ai nant, thereafter, they bolted the door from outside

the house and |l eft the scene of occurrence.
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11. This sequence was consistently nmaintained by conplainant -
PW17 before the Court which was fully supported by the
ot her eye-w tnesses, nanely, PW. 19, 20, 23 and 25. Wen it
canme to the question of identifying the accused, out of the
three only two, appellant and co-accused alone, were
apprehended and proceeded against and they were in Court.
Since the other accused was absconding and continue to
abscond even as on date the trial Court proceeded with the
trial. Wien it canme to the question of such identification,
the judgnent of the trial Court as well as that of the High
Court has elaborately considered and found that while the
other witnesses could not identify the appellant and the
ot her co-accused even in the Court. PW20 was able to
identify the appellant as the person who attenpted to nol est
the conplainant - PW17 and when the deceased raised a
protest the appellant shot him and thereafter the deceased
fell down. Unfortunately, on 18.09.2000, the trial Court
adjourned the case for cross-examnation of PW20 by two
nont hs. H's cross-examnation was conducted only on
18.11.2000 as the case was adjourned. The reason for the
adj ournment was a nere request on behalf of the appellant
that his counsel was busy in the H gh Court. The H gh Court
in the inpugned judgnent has stated that such a |ong

adj our nnent provi ded scope for maneuveri ng.

12. In the course of cross-exam nation PW20 nmade a different
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statement as regards the identity of the appellant by
stating that he was tutored by Inspector Rajinder Gautam who
met him before his exam nation-in-chief. In the light of the
sai d devel opnent it was contended on behal f of the appell ant
that irrespective of the crinme as described by the eye-
W tnesses taken place on the fateful day there was
absolutely no legally acceptable evidence to connect the
appellant with the <crine. Learned counsel relied upon
Section 155 of the Evidence Act in support of his
subm ssion. The Ilearned counsel also relied wupon the
decisions reported in Parameet Singh (supra) and Suraj Ml
(supra). We can also refer to sone of the decisions reported
in Kunju Mihamed alias Khumani and another V. State of
Kerala - (2004) 9 SCC 193, N sar Khan alias Guddu and others
V. State of Utaranchal - (2006) 9 SCC 386, Mikhtiar Ahned
Ansari V. State (NCT of Delhi) - (2005) 5 SCC 258 and Raja
Ram V. State of Rajasthan - (2005) 5 SCC 272 in respect of

the said proposition of |aw.

13. Both the trial Court as well as the H gh Court ignored the
i nconsistency in the statenent of PW20 as regards the
identity of the appellant and proceeded to rely upon what
was stated by himin the chief-exam nation while convicting
the appellant and ultimately inposing him the sentence. It

is relevant to nmention that the appellant as well as the co-
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accused were charged under Section 392 IPC as well apart
fromthe charge under Section 302 read with 34 IPC. In fact,
we find from the judgnent of the trial Court that specific
charge was framed against the appellant for the offences
under Sections 302 read with 34 and 392 read with 34 |PC
They were charged under Section 354 read with 34 |IPC and

were acquitted for the said of fence.

14. As we cone back to the offence alleged against the
appellant, as noted earlier, the charge was both under
Section 302 read with 34 and 392 read with 34 | PC Leaving
aside the identity aspect dealt with by the Courts bel ow, as
far as the appellant and the other accused are concerned,
anot her inportant factor which weighed with the Courts bel ow
to find themguilty was the identity of the materials which
were recovered from the appellant and the co-accused on
03.11.1998 when the appellant and the other accused were
arrested under the Arns Act. A ‘Rado watch’ and a ‘gold
chain” were recovered from the personal search of the
appel l ant. Search was conducted by S.I. A S. Rawat who was
exam ned as PW14. He testified such fact that the said
recovery was nmade by him from the person of the appellant.
PW17 clearly identified both the articles as belonging to
her which were stealthily renoved from her possession. In so
far as the said part of evidence is concerned (viz), as

regards the recovery, it was contended that no public
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wWitness was joined at the tinme of arrest of the accused in
spite of prior information which was available wth the
police. The said contention was rightly rejected by both the

Courts bel ow as unsust ai nabl e.

15. As far as the identity of the recovery of articles was
concerned, the version of PW14 was unassailable. It was
only contended that the identity by PW17, as regards the
‘Rado watch’, cannot be relied upon inasmuch as the sane was
not nentioned in the FIR Here again, the Courts below
righty rejected the said argunent inasnuch as it was a very
m nor discrepancy and on that score such a diabolic offence
commtted by the accused cannot be ignored. The other
contention that the material objects were shown to PW17 is
also trivial and that does not cause any serious dent in the
case of the prosecution. In the said circunstance it was for
the appellant to explain as to how he cane into possession
of the articles whether it was owned by himor in what other
manner those articles cane into his possession. In this
respect it was noted by the Courts below that in his
statenment under Section 313 C.P.C he did not even attenpt
to explain it away or claim ownership. He stated to have
sinply denied of the recovery nade from him In such
ci rcunst ances, recoveries from the appellant along with the
co-accused having been proved in the manner known to | aw,

those were well established incrimnating circunstances
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denonstrated before the Courts bel ow and there was no contra
evi dence for the appellant and the co-accused to get rid off
the offences alleged. Having regard to the said piece of
evidence relating to the recoveries prevailing on record the
presence of the appellant along with the co-accused at the
place of occurrence in the manner described by the
W t nesses, nanmely, PWs.17, 19, 20, 23 and 25 was clinching
enough to rope in the appellant along with the co-accused in
the commi ssion of the crinme as alleged in the conplaint and

found proved agai nst both of them

16. At this juncture we feel it appropriate to refer certain
conclusions of the trial Court as well as the Hi gh Court as
regards the recoveries fromthe appellant and the co-accused
to add credence to our conclusions. Such conclusions of the
trial Court are found in paragraphs 18 to 27. The rel evant
portions are found in paragraphs 2, 18, 26 and 27. In the
rest of the paragraphs, nanely, 19 to 24 the trial Judge has
referred to the decisions of this Court reported in State of
Punjab V. Wassan Singh and others - AIR 1981 SC 697, Sohrab
and another V. State of Midhya Pradesh - AR 1972 SC 2020,
Appabhai and another V. State of Gujarat - AIR 1988 SC 696,
Bharwada Bhogi nbhai Hirjibhai V. State of Gujarat - AIR 1983
SC 753, Sanjay alias Kaka V. State (NCT of Delhi) - 2001-
(CR) - GIX-0071-SC, Ezhil & Ors. V. State of Tami| Nadu - 2002

Il AD (C.) S.C 613, State of Mharashtra V. Suresh -
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(2000) 1 SCC 471, Nallabothu Venkaiah V. State of Andhra
Pradesh - 2002 VI AD (S.C.) 521. The relevant findings are
found in paragraphs 2, 18, 26 and 27 which read as under:

“2. ..During personal search of accused Akil one
Rado wrist watch and one gold chain were also
recovered which were seized vide neno Ex. PW 14/ A
after being sealed with the seal of ASR The
articles were got identified from Snt. Sham
Parveen before Sh. S K Sharma, Ld. MM on
28.1.99. Thus, the police pinned the nurder and
robbery upon them and booked them under sections
392/ 354/ 302/ 411/34 IPC. On 5.11.98, |.0O |Inspector
Raj i nder Singh noved an application for holding
test identification parade of both the accused
persons. Both the accused refused to join TIP.

18. ..In the instant case SI A S Rawat stated
that one country nade pistol, two |ive cartridges,
one rado watch and golden watch were recovered
from accused Akil @ Javed. However, SI Jasod Singh
stated that a golden chain was recovered from
accused Murslim The recovery neno shows that
their goods were recovered from the possession of
accused Akil.

26. The last subm ssion nade by the Ld. defence
counsel was that no reliance should be placed on
the identification parade of the goods in question
because Shama Parveen, PW2, stated that she had
identified the goods in the police station before
joining the T.1.P

27. 1If these goods do not belong to Snt. Shama
Parveen, why did not the accused claimit? To whom
t hese goods belong? In the court Shama Parveen has
clearly, specifically and unequivocally stated
that these goods belonged to her. Nobody has
di sputed this fact. The T.1.P. of goods |ike watch
or chain is not that necessary. Such |ike goods
can be identified by a person who wuses it
everyday. ldentification or non-identification of
such like goods before the T.1.P. is neaningless
and does not carry much weight.”

17. The High Court on its part has stated as under in paragraphs

10, 24, 25, 26, 27, 28 and 30.
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“10. Before we proceed to deal wth the
subm ssions as referred to above, what needs to be
enphasi zed is that during argunments before us, it
was not the case of the appellants that on the day
of the comm ssion of the offence, Shama Parveen
and deceased Sal vinder were not present in house
No. A-32/15, Main Road no. 66, Muzpur, Delhi. It
was al so not their case that no robbery had taken
pl ace or Salvinder had not been nurdered. W say

S0 since on these aspects the witnesses for the
prosecution wer e not subj ect ed to Cr 0Ss-

exam nation by the appellants. Even otherw se, the
fact that Shama Parveen and Sal vi nder were present

at the above nentioned house, the further fact
that three persons had barged into that house,
robbed the lady of her jewellery and other itens,
and thereafter, tried to outrage her nodesty which
when objected to by Salvinder cost himhis life at
the hands of one of the intruders, stand proved
beyond doubt from the statenents of PW 17- Shama
Parveen, PW19 CGurneet Singh, PW 23 Noorjahan and
PW25 Snt. Gurdeep Kaur, all of whom by and | arge
deposed as per the FIR | odged by Shama Parveen to
the police soon after the incident. Thus, to that
extent, we would be justified in saying that there
was no challenge to the prosecution version. W
may say at the cost of repetition that the only
def ense taken by the accused persons was that they
were not the persons who conmtted either the
robbery or the nurder of Salvinder.

24. It is in evidence that on 3¢ Novenber, 1998
when the appellants were arrested under the Arns
Act, certain recoveries were mde from their
persons. W are here concerned with the " Rado
wist’” watch and a “gold chain® which were
recovered from the personal search of accused
Akil. It was S.I. A S Rawat who had conducted
the personal search of the said accused after he
was apprehended at Sunlight Colony. He appeared
before the Trial Judge as PW14 and testified to
the effect that he recovered a "Rado’ wist watch
and a gold chain from the person of accused Akil.
It was not the case of appellant Akil that the

said Rado’ wist watch or gold chain were owned

by him Even in his statenment recorded under
Section 313 C. P.C. he made no such claim He

sinply denied that any recovery was nade fromhim
On_the other hand, Shama Parveen, identified the
two articles and clained that they belonged to
her. The recovery of articles Therefore stands
proved fromthe evidence of these two w tnesses.
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25. It was next submitted by the |earned counsel
for the appellants that the prosecution though
examned three wtnesses nanely, Sl Satyajit
Sareen (PW3), SI Jasood Singh (PW18) and SI A
S. Rawat (PW14) to prove the recovery of ‘Rado’
wist watch and ‘gold chain’ from accused Akil but
it was only SI A S Rawat who spoke about the
recovery of those articles from the accused. The
other two were silent about the sane. It was
therefore contended that had the recoveries been
actually effected as clainmed by the prosecution
all the three witnesses would have spoken about
the sane. Responding to the contention, it was
submtted by l|earned counsel for the State, M.
Mukta Gupta, that after the apprehension of both
the appellants, the raiding party got divided into
two groups and the search of the two appellants
was taken separately. One raiding party was headed
by SI Satyajit Sareen and the other by SI A S

Rawat. It was for this reason that Sl Satyajit
Sareen was silent about the recovery effected from
accused Akil. Learned counsel also pointed out

that SI Jasood Singh was in the raiding party
headed by SI Satyajit Sareen and that is why, he
too was silent with regard to the recovery of a
"Rado’ wist watch and a gold «chain. The
Expl anation so tendered by the counsel is borne
out fromthe evidence of SI Satyajit Sareen and Sl
Jasood Si ngh.

26. It was also contended by the |earned counsel
for the appellants that the recovery of a " Rado’
wist watch and a ‘gold chain” were liable to be
di sbel i eved because no public w tness was joined
at the tinme the accused persons were arrested,
even though, police had prior information of their
arrival. The nere fact of non-joining a public
witness, to our mnd, wll not ipso- facto nake
the evidence of the police wtnesses suspect,
unreliable or untrustworthy. In any case, we find
fromthe evidence of SI Satyajit Sareen that after
receiving the secret information, the police did
make efforts to join public wtnesses in the
raiding party. As per him they requested 4-5
passersby to join them but they all offered

reasonabl e excuses for not joining. Significantly,
no suggestion was put to PW3 Satyajit Sareen in

cross-exam nation that no public w tness was asked
to join the raiding party.

27. ..In the present case, as noticed above, S
Satyajit Sareen has specifically deposed that the
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persons from the public were asked to join the
raiding party but none agreed. The facts of the
two cases are therefore not conparable.

28. It was further contended by counsel for the
appel l ant  that before the conplainant Shama
Parveen identified the "Rado’ wist watch and
‘gold chain’” before the Mtropolitan Magistrate,
Shri S. K. Sharma (PW13) those articles were
shown to her in the Police Station. In support,
reference was nmde to the cross-exanm nation of
Shama Parveen, where she has stated that these two
itens were shown to her in the Police Station and
it was thereafter that she had identified those
itens in the Court. Wile it is true that Shama
Parveen did say so in her cross-examnation but we
are not inclined to attach nmuch inportance to it.
The reason is that PW14 SI A S. Rawat who
conducted the personal search of appellant AKil
stated in his evidence that after the articles
were recovered from him they were kept in a
parcel and were sealed with the seal of ASR n

the other hand, the Metropolitan Magistrate PW13
who conducted the TIP stated in his evidence that

when the case property was produced before himfor
getting it identified, it was found sealed wth
the seal of ASR The evidence of these two
W t nesses when read together goes to show that the
seal was intact and it was opened only before the
Metropolitan Magistrate. In this context, the
evi dence of Head Constabl e Purushotam Kumar PW 28
is also relevant. As per him on 3.11.1998, the
special staff of N E had deposited in the Ml khana
of police station Seemapuri, anongst ot her
articles, a chain and a "Rado’” watch regarding
which entries were nmade at Serial no. 3363 and
3364 of the WMlkhana register. It was further
deposed by him that on 28th January, 1999, the
chain and the "Rado’ wist watch were transferred
from the Ml khana of police station Seemapuri to
the Malkhana of Police Station Seelanpur vide
Serial no. 3363 in connection with the case FIR
No. 777/ 98 under Sections 392/354 IPC. It follows
fromthe testinony of this witness that the case

property containing the "Rado’ wist watch and
‘gold chain’ all through remained in the police
station Seemmpuri, till it was transferred to
Police Station Seelanpur on 28t" January, 1999 and
on that very day, the TIP was got done before the
Metropolitan Magistrate. \Wiere then was there any
occasion for the Investigating Oficer of this
case to show the case property to Shama Parveen in
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18.

19.

the Police Station before it was got identified by
her? In any case, assumng it was so shown, how
does this fact falsify her claim that the " Rado’
wist watch and the chain belonged to her? Once
she had identified the articles as belonging to
her the onus to prove that they did not belong to
her or that they belonged to Akil or if they did
not belong to him how he cane to be in possession
of the same, was on none el se than Akil. He having
failed to discharge that onus we find no reason to
di sbel i eve Shana Parveen, noreso, as Akil has not
clai med those articles to be his.

30. In view of Section 8, the conduct of accused
Akil in having been found in possession of the
robbed articles is a relevant fact which also
connects him as well as, accused Miurasalin wth
the crime for they both worked as a team which is
further borne out from the fact that they were
found together when arrested in the case under the
Armse Act and when the recovery of ‘Rado wist
wat ch and ‘gold chain’ was nade.”

(Enphasi s added)

Having regard to the above conclusions of the Courts bel ow,
with which we fully concur, we are convinced that the
conviction and sentence inposed on the appellant was well
justified and we do not find any good grounds to interfere

wi th the sane.

In the earlier part of our judgnment we have referred to the
reliance placed upon by the trial Court as well as by the
H gh Court on the evidence of PW20 as regards the identity
of the appellant. Both the Courts had nade a pointer to the
adj ournnent granted at the instance of the accused for the
cross-exam nation of PW20. The chief-exam nation of PW 20
was recorded on 18.09.2000 and for the purpose of cross-

exam nation the case was adjourned by two nonths and was
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20.

posted on 18.11.2000. The reason for adjournnent was a
request on behalf of the appellant that his counsel was busy
in the Hgh Court. PW20 identified the appellant as the
person who attenpted to nolest the conplainant PW17 and
that when the sane was questioned by the deceased the
appel l ant shot at him who fell down on the bed and who was
| ater declared dead by the doctors. However, in the cross-
exam nation PW20 stated that the identity of the appell ant
on the earlier occasion was at the instance of |nspector

Raj i nder Gautam who tutored himto nmake such a statenent.

It is also relevant to note that the said w tness was not
treated as a hostile witness in spite of dianetrically
opposite version stated by him as regards the identity of
t he appellant. Neverthel ess, both the Courts bel ow proceeded
to hold that the identity made by PW 20 cannot be ignored.
By relying upon Section 155 of the Evidence Act and al so the
decision reported in Paranjeet Singh alias Pamma (supra) and
Sur aj Mal (supra) learned counsel for the appellant
contended that such a testinony of the witness is wholly
unreliable. In Paranjeet Singh alias Panma (supra), this
Court held that howsoever gruesone an offence nmay be and
revolt the human conscience, an accused can be convicted
only on legal evidence and not on surm ses and conjecture.
In the decision reported in Suraj Ml (supra) it was held

that where w tnesses make two inconsistent statenents in
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their evidence either at one stage or at two stages, the
testinmony of such w tnesses becone unreliable and unworthy
of credence and in the absence of special circunstance no

convi ction can be based on the evidence of such w tnesses.

21. Apart from the above decisions relied upon by |earned
counsel for the appellant, we ourselves have noted in the
decisions reported in Kunju Mihamed alias Khumani (supra),
Ni sar Khan alias Guddu (supra), Mikhtiar Ahnmed Ansari
(supra), Raja Ram (supra), wherein this Court has
specifically dealt with the issue as regards hostile w tness
who was not treated hostile by the prosecution and now such
evi dence would support the defence (i.e.) the benefit of
such evidence should go to the accused and not to the
prosecution. In paragraph 16 of the decision reported in
Kunj u Muhammed alias Khumani (supra), this Court has held as
under :

“16. W are at pains to appreciate this reasoning
of the H gh Court. This wtness has not been
treated hostile by the prosecution, and even then
his evidence helps the defence. W think the
benefit of such evidence should go to the accused
and not to the prosecution. Therefore, the H gh

Court ought not to have placed any credence on the
evi dence of such unreliable wtness.”

22. In Nisar Khan alias Guddu (supra) in paragraph 9 this Court

has held as under:
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23.

24.

Criminal Appeal No.1735 of 2009

decl ared hostile and the extent

“9...\W are of the view that no reasonable person

properly instructed in Jlaw would allow
application filed by the accused to recal

an
t he

eyew tnesses after a l|lapse of nore than one year
that too after the w tnesses were exam ned, cross-

exam ned and di scharged.”

In Mukhtiar Ahnmed Ansari (supra), this Court in paragraphs

29 and 30 dealt with the hostile wtness who was

said witness can be relied upon as under:

“29. The learned counsel for the appellant

al so

urged that it was the case of the prosecution that
the police had requisitioned a Maruti car from Ved
Prakash Goel. Ved Prakash Goel had been exam ned

as a prosecution witness in this case as PW 1.
however, did not support the prosecution.
prosecution never declared PW 1 “hostile”.

He,
The
Hi s

evi dence did not support the prosecution. Instead,
it supported the defence. The accused hence can

rely on that evidence.

30. A simlar question cane up for consideration

before this Court in Raja Ram v. State
Rajasthan. In that case, the evidence of

of
t he

doctor who was exam ned as a prosecution wtness

showed that the deceased was being told by one K

that she should inplicate the accused or else she
m ght have to face prosecution. The doctor was not
declared *“hostile”. The H gh Court, however,
convicted the accused. This Court held that it was
open to the defence to rely on the evidence of the

doctor and it was binding on the prosecution.”

In the decision reported in Raja Ram (supra) a simlar

was dealt with in paragraph 9 and was hel d as under:

“9. But the testinony of PW 8 Dr. Sukhdev Singh

who is another neighbour, cannot easily

be
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surnounted by the prosecution. He has testified in
very clear ternms that he saw PW 5 naking the
deceased believe that unless she puts the blanme on
the appellant and his parents she would have to
face t he consequences l'ike prosecution
proceedings. It did not occur to the Public
Prosecutor in the trial court to seek perm ssion
of the court to heard (sic declare) PW 8 as a
hostile witness for reasons only known to him
Now, as it is, the evidence of PWS8 is binding on
the prosecution. Absolutely no reason, nuch |ess
any good reason, has been stated by the Division
Bench of the High Court as to how PW8's testinony
can be sidelined.”

25. W have referred to the above |egal position relating to the
extent of reliance that can be placed upon a hostile wtness
who was not declared hostile and in the same breath, the
dire need for the Courts dealing with cases involving such a
serious offence to proceed with the trial comrenced on day
to day basis in de die in diemuntil the trial is concl uded.
W wish to issue a note of caution to the trial Court
dealing with sessions case to ensure that there are well
settled procedures laid down under the Code of Crimnal
Procedure as regards the manner in which the trial should be
conducted in sessions cases in order to ensure dispensation
of justice wthout providing any scope for unscrupul ous
elenments to neddle with the course of justice to achieve
sone unlawful advantage. In this respect, it is relevant to
refer to the provisions contained in Chapter XVIII of the
Crimnal Procedure Code whereunder Section 231 it has been

specifically provided that on the date fixed for exam nation

of witnesses as provided under Section 230, the Session’s
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Judge should proceed to take all such evidence as nmay be
produced in support of the prosecution and that in his
discretion may permt cross-exam nation of any wtnesses to
be deferred until any other witness or wtnesses have been
exam ned or recal | any wtness for further Cross-

exam nati on

26. Under Section 309 of C.P.C falling under Chapter XXIV it

has been specifically stipul ated as under:

“309. Power to postpone or adjourn proceedings. —
(1) In every inquiry or trial, the proceedings
shall be held as expeditiously as possible, and in
particul ar, when the exam nation of wtnesses has
once begun, the sane shall be continued from day
to day until all the witnesses in attendance have
been exam ned, unless the court finds the
adj ournnent of the same beyond the follow ng day
to be necessary for reasons to be recorded.

Provi ded that when the inquiry or trial relates to
an offence under Sections 376 to Section 376 D of
the I ndian Penal Code (45 of 1860), the inquiry or
trial shall, as far as possible, be conpleted
within a period of two nonths from the date of
conmencenent of the exam nation of w tnesses.

(2) If the court, after taking cognizance of an
of fence, or comencenent of trial, finds it
necessary or advi sabl e to post pone t he
commencenent of, or adjourn, any inquiry or trial,
it may, from tine to tine, for reasons to be
recorded, postpone or adjourn the sanme on such
ternms as it thinks fit, for such tine as it
consi ders reasonable, and may by a warrant renand
the accused if in custody:

Provided that no Magistrate shall remand an
accused person to custody under this section for a
term exceeding fifteen days at a tine:
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Provided further that when wtnesses are in
attendance, no adjournment or postponenent shall
be granted, wthout examning them except for
special reasons to be recorded in witing:

Provi ded al so that no adjournnment shall be granted
for the purpose only of enabling the accused
person to show cause agai nst the sentence proposed
to be inposed on him

Explanation 1 — If sufficient evidence has been
obtained to raise a suspicion that the accused may
have commtted an offence and it appears likely
that further evidence may be obtained by a remand
this is a reasonabl e cause for a remand.

Expl anation 2 — The terns on which an adjournnent
or postponenent nmay be granted include, in
appropriate cases, the paynent of costs by the
prosecution or the accused.”

27. In this context it will also be worthwhile to refer to a
circular issued by the H gh Court of Delhi in Grcular
No.1/87 dated 12t" January 1987. Cause 24A of the said
circul ar reads as under:

“24A disturbing trend of trial of Sessions cases
bei ng adjourned, in sone cases to suit convenience
of counsel and in some others because the
prosecution is not fully ready, has cone to the
notice of the High Court. Such adj our nnment s
del ay di sposal of Sessions cases.

The High Court considers it necessary to draw the
attention of all the Sessions Judges and Assi stant
Sessions Judges once again to the followng
provisions of the Code of OCrimnal Procedure,
1973, Crimnal Rules of Practice, Kerala, 1982 and
Crculars and instructions on the list system
issued earlier, in order to ensure the speedy
di sposal of Sessions cases.

l1.(a) In every enquiry or trial, the proceedings

shall be held as expeditiously as possible, and,
in particular, when the exam nation of wtnesses
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has once begun, the sane shall be continued from
day to day until all the witnesses in attendance
have been exam ned, unless the court finds the
adj ournment of the sanme beyond the follow ng day
to be necessary for reasons to be recorded.
(Section 309 (1) Cl.P.C).

(b) After the comencenent of the trial, if the
court finds it necessary or advisable to postpone
the commencenent of, or adjourn, any inquiry or
trial, it my, fromtime to tinme, for reasons to
be recorded postpone or adjourn the sane on such
terms as it thinks fit, for such time as it
consi ders reasonabl e. If wtnesses are in
attendance no adj ournnment or postponenent shall be
gr ant ed, wi t hout exam ning them except for
special reasons to be recorded, in witing.
(Section 309 (2) C.P.C).

2. \Wenever nor e t han t hr ee nont hs have
el apsed between the date of apprehension of
the accused and the close of the trial in the

Court of Sessions, an explanation of the cause of
delay, (in whatever court it may have occurred)

shall be furnished, whi | e transm tting t he
copy of the judgnent. (Rule 147 Cl. Rules of
Practice).

3. Sessions cases should be di sposed of within six
weeks of their institution, the date of conm tnent
being taken as the date of institution in Sessions
Cases. Cases pending for |onger periods should be
regarded as old <cases in respect of which
expl anations should be furnished in the cal endar
statenents and in the periodical returns. (High
Court Circular No. 25/61 dated 26t" October 1961).

4. Sessions cases should be given precedence over
all other work and no other work should be taken

up on sessions days until the sessions work for
the day is conpleted. A Sessions case once posted
shoul d not be post poned unl ess t hat IS
unavoi dable, and once the trial has begun, it
shoul d proceed continuously from day to day till
it is conpleted. |If for any reason, a case has to
be adjourned or postponed, intimtion should be

given forthwith to both sides and i medi ate steps
be taken to stop the wi tnesses and secure their
presence on the adjourned date.

On receipt of the order of conmtnment the case
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should be posted for trial to as early a date as
possi ble, sufficient time, say three weeks, being
allowed for securing the witnesses. Odinarily it
should be possible to post two sessions cases a
week, the first on Mnday and the second on
Thursday but sufficient tine should be allowed for
each case so that one case does not tel escope into
the next. Every endeavour should be nmade to avoid
telescoping and for this, if necessary, the court
should conmmence sitting earlier and continue
sitting later than the normal hours. Judgnent in
the case begun on Mnday should ordinarily be
pronounced in the course of the week and that
begun on Thur sday t he fol |l ow ng Monday.
(I'nstructions on the list system contained in the
O M dated 8th March 1984).

All the Sessions Judges and the Assistant Sessions
Judges are directed to adhere strictly to the
above provisions and instructions while granting
adj ournnments in Sessions Cases.

28. In this context some of the decisions which have
specifically dealt with such a situation which has caused
serious inroad into the crimmnal jurisprudence can also be
referred to. In one of the earliest cases reported in Badri
Prasad V. Enperor - (1912) 13 Cl. L.J. 861, a D vision
Bench of the Allahabad H gh Court has stated the | egal
position as under:

“...Moreover, we wsh to point out that it is nost
i nexpedient for a Sessions trial to be adjourned.
The intention of the Code is that a trial before a
Court of Session should proceed and be dealt wth
continuously from its inception to its finish
Qccasions may arise when it is necessary to grant
adj ournnents, but such adjournnents should be
granted only on the strongest possible ground and
for the shortest possible period....

(Enphasi s added)

29. In a decision reported in Chandra Sain Jain and others V.
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30.

31.

The State - 1982 Crl. L.J. NOC 86 (ALL) a Single Judge

hel d as under while interpreting Section 309 of Cr.P.C

In

“Merely because the prosecution is being done by
C.B.1. or by any other prosecuting agency, it is
not right to grant adjournnent on their nere
asking and the Court has to justify every
adjournnent if allowed, for, the right to speedy
trial is part of fundanental rights envisaged
under Art. 21 of the Constitution, 1979 Cri LJ
1036 (SC), Foll.”

(Enphasi s added)

the decision reported in The State V. Bilal Rai

has

and

others - 1985 Crl. L.J. NOC 38 (Delhi) it has been held as

under :

“When witnesses of a party are present, the court
should meke every possible endeavour to record
their evidence and they should not be called back
again. The work fixation of the Court should be so
arranged as not to direct the presence of
W t nesses whose evidence cannot be recorded.
Simlarly, cross-examnation of the wtnesses

shoul d be conpl et ed i Mmedi ately after t he

examnation in chief and if need be within a short
tinme thereafter. No long adjournnent should be
allowed. Once the examnation of wtnesses has

begun the same should be continued from day to
day.”

(Enphasi s added)

In the decision reported in Lt. Col. S.J. Chaudhary V. State

(Del hi Admnistration) - (1984) 1 SCC 722, this Court

paragraphs 2 and 3 has held as under:

“2. W think it is an entirely whol esone practice
for the trial to go on fromday-to-day. It is nost
expedient that the trial before the Court of

Sessi on shoul d proceed and be deal t W th
continuously fromits inception to its finish. Not
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only will it result in expedition, it wll also

result in the elimnation of manoeuvre and
mschief. It will be in the interest of both the
prosecution and the defence that the trial
proceeds from day-to-day. It is necessary to

realise that Sessions cases nust not be tried
pi eceneal . Before comencing a trial, a Sessions
Judge nust satisfy hinself that all necessary
evidence is available. If it is not, he nmay

postpone the case, but only on the strongest

possible ground and for the shortest possible
period. Once the trial conmences, he shoul d,

except for a very pressing reason which makes an
adj ournment inevitable, proceed de die in diem
until the trial is concluded.

3. W are unable to appreciate the difficulty said
to be experienced by the petitioner. It is stated
that his Advocate is finding it difficult to
attend the court from day-to-day. It is the duty
of every Advocate, who accepts the brief in a
crimnal case to attend the trial from day-to-
day. We cannot over-stress the duty of the
Advocate to attend to the trial from day-to-day.
Havi ng accepted the brief, he will be commtting a
breach of his professional duty, if he so fails to
attend. The crimnal mscellaneous petition is,
therefore, dismssed.”

( Enphasi s added)

32. In a recent decision of the Delhi H gh Court reported in
State V. Ravi Kant Sharma and Ors. - 120 (2005) DLT 213, a
Single Judge of the Hgh Court has held as wunder in

par agr aph 3:

“3. True the Court has discretion to defer the
cross-exam nation. But as a matter of rule, the
Court cannot orders in express ternms that the
exam nation-in-chief of the witnesses is recorded
in a particular nmonth and his cross-examnation
would follow in particular subsequent nonth. Even
otherwise it is the demand of the crimna
jurisprudence that crimmnal trial nust proceed
day-t o-day. The fixing of dates only for
exam nation-in-chief of the |lengthy wtnesses and
fixing another date i.e. 3 nonths later for the
pur poses of cross-examnation is certainly against
t he crim nal adm ni stration of justice.
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Exam nation-in-chief if commrenced on a particular
date, the Trial Judge has to ensure that his
cross-exam nation nmust conclude either on the sane
date or the next day if cross-examnation is
|l engthy or can continue on the consecutive dates.
But postponing the cross-examnation to a |onger
period of 3 nonth is certainly bound to create
| egal conplications as W t nesses whose
exam nation-in-chief recorded earlier may insist
on refreshing their nenory and therefore such an
occasi on shoul d not be al | oned to arise
particularly when it is the demand of the crimna
law that trial once comence nust take place on
day-to-day basis. For these reasons, the order
passed by the |earned Additional Sessions Judge to
that extent will not hold good in the eyes of |aw
and therefore the sane is liable to be set aside.
Set aside as such. Learned Additional Sessions
Judge should refix the schedule of dates of
exam nation of prosecution wtnesses and shal
ensure that exam nation-in-chief once comences
cross-examn nation S conpl et ed wi t hout any
interruption.”

(Enphasi s added)

33. In a conprehensive decision of this Court reported in State
of U P. V. Shanbhu Nath Singh and others - (2001) 4 SCC 667
the legal position on this aspect has been dealt with in
extenso. Useful reference can be made to paragraphs 10, 11

to 14 and 18:

“10. Section 309 of the Code of Crim nal Procedure
(for short “the Code”) is the only provision which
confers power on the trial court for granting
adj our nment s in crim nal pr oceedi ngs. The
conditions laid down by the legislature for
granting such adjournnents have been clearly
incorporated in the section. It reads thus:

309. XXXxX XXX X XXX X

11. The first sub-section mandates on the trial
courts that the proceedings shall be held
expeditiously but the words “as expeditiously as
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possi bl e” have provided sone play at the joints
and it is through such play that delay often
creeps in the trials. Even so, the next linb of
t he sub-section sounded for a nore vigorous stance
to be adopted by the court at a further advanced
stage of the trial. That stage is when exam nation
of the wtnesses begins. The |legislature which
diluted the vigour of the mandate contained in the
initial linb of the sub-section by using the words
“as expeditiously as possible” has chosen to nake
the requirenent for the next stage (when
exam nation of the wtnesses has started) to be
gquite stern. Once the case reaches that stage the
statutory command is that such exam nation “shal
be continued from day to day wuntil all the
W tnesses in attendance have been exam ned”. The
solitary exception to the said stringent rule is,
if the court finds that adjournnment “beyond the
following day to be necessary” the sane can be
granted for which a condition is inposed on the
court that reasons for the same should be

recorded. Even this dilution has been taken away
when witnesses are in attendance before the court.
In such situation the court is not given any power
to adjourn the <case except in +the extrene
contingency for which the second proviso to sub-
section (2) has inposed another condition,
“provided further that when witnesses are in
attendance, no adjournnment or postponenent
shal | be granted, w thout exam ning them

except for special reasons to be recorded in
witing”.
(enphasi s supplied)

12. Thus, the |egal position is that once
exam nation of witnesses started, the court has to
continue the trial from day to day wuntil al
Wi tnesses in attendance have been exam ned (except
t hose whom the party has given up). The court has
to record reasons for deviating from the said
course. Even that is forbidden when w tnesses are
present in court, as the requirenent then is that
the court has to examne them Only if there are
“special reasons”, which reasons should find a
pl ace in the order for adjournnment, that al one can
confer jurisdiction on the court to adjourn the
case wthout examnation of wtnesses who are
present in court.
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13. Now, we are distressed to note that it is
alnost a conmon practice and regular occurrence
that trial courts flout the said comand wth
impunity. Even when wi tnesses are present, cases
are adjourned on far |ess serious reasons or even
on flippant grounds. Adjournnents are granted even
in such situations on the nere asking for it.
Quite often such adjournnents are granted to suit
t he conveni ence of the advocate concerned. W make
it clear that the legislature has frowned at
granting adjournnents on that ground. At any rate
inconveni ence of an advocate is not a “special

reason” for bypassing the nmandate of Section 309
of the Code.

14. If any court finds that the day-to-day
exam nati on of Wi t nesses mandat ed by t he
| egi sl ature cannot be conplied with due to the
non- cooperation of the accused or his counsel the
court can adopt any of the neasures indicated in
the sub-section i.e. remanding the accused to
custody or inposing cost on the party who wants
such adjournnents (the cost nust be commensurate
with the Ioss suffered by the w tnesses, including
the expenses to attend the court). Another option
is, when the accused is absent and the witness is
present to be exanm ned, the court can cancel his
bail, if he is on bail (unless an application is
made on his behalf seeking permssion for his
counsel to proceed to examne the wtnesses
present even in his absence provided the accused
gives an undertaking in witing that he would not
dispute his identity as the particular accused in
t he case).

18. It is no justification to glide on any ali bi
by blamng the infrastructure for skirting the
| egi sl ati ve mandates enbalned in Section 309 of
the Code. A judicious judicial officer who is
commtted to his work could nmanage wth the
existing infrastructure for conplvying with such
| egislative nandates. The precept in the old
homl|ly that a lazy workman always blanes his
tools, is the only answer to those indolent
judicial officers who find fault with the defects
in the system and the inperfections of the

existing infrastructure for their tardiness in
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34.

coping with such directions.”

(Enphasi s added)

Keeping the various principles, set out in the above
decisions, in mnd when we examne the situation that had
occurred in the case on hand where PW20 was exam ned-in-
chief on 18.09.2000 and was cross exam ned after two nonths
i.e. on 18.11.2000 solely at the instance of the appellant’s
counsel on the sinple ground that the counsel was engaged in
some other matter in the H gh Court on the day when PW 20
was exam ned-in-chief, the adjournnent granted by the trial
Court at the relevant point of time only disclose that the
Court was oblivious of the specific stipulation contained in
Section 309 of C.P.C. which mandate the requirement of
sessions trial to be carried on a day to day basis. The
trial Court has not given any reason nuch less to state any
speci al circunstance in order to grant such a |ong
adj ournnent of two nonths for the cross-exam nation of
PW 20. Everyone of the caution indicated in the decision of
this Court reported in Rajdeo Sharma V. State of Bihar -
1998 Crl. L.J. 4596 was flouted with inpunity. In the said
decision a request was made to all the H gh Courts to rem nd
all the trial Judges of the need to conply with Section 309
of the Code in letter and spirit. In fact, the Hi gh Courts
were directed to take note of the conduct of any particul ar

trial Judge who violates the above |egislative nmandate and
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to adopt such adm nistrative action against the delinquent

judicial officer as per the | aw

35. It is unfortunate that in spite of the specific directions
i ssued by this Court and rem nded once again in Shanmbhu Nath
(supra) such recalcitrant approach was being made by the
trial Court unm ndful of the adverse serious consequences
affecting the society at large flowi ng therefrom Therefore,
even while disposing of this appeal by confirmng the
conviction and sentence inposed on the appellant by the
| earned trial Judge, as confirned by the inpugned judgment
of the H gh Court, we direct the Registry to forward a copy
of this decision to all the Hgh Courts to specifically
follow the instructions issued by this Court in the decision
reported in Rajdeo Sharma (supra) and reiterated in Shanbhu
Nat h (supra) by issuing appropriate circular, if already not
issued. If such circular has already been issued, as
directed, ensure that such directions are scrupulously
followed by the trial Courts w thout providing scope for any
deviation in following the procedure prescribed in the
matter of a trial of sessions cases as well as other cases
as provided under Section 309 of CO.P.C. In this respect,
the Hgh Courts wll also be well advised to use their
machinery in the respective State Judicial Acadeny to
achieve the desired result. W hope and trust that the

respective High Courts would take serious note of the above
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directions issued in the decisions reported in Rajdeo Sharna
(supra) which has been extensively quoted and reiterated in
the subsequent decision of this Court reported in Shanbhu
Nath (supra) and conply with the directions at least in the

future years.

36. In the result, while we upheld the conviction and sentence
i nposed on the appellant, we issue directions in the I|ight
of the provisions contained in Section 231 read along with
Section 309 of C.P.C. for the trial Court to strictly
adhere to the procedure prescribed therein in order to
ensure speedy trial of <cases and also rule out the
possibility of any nmaneuvering taking place by granting
undue |ong adjournnent for nere asking. The appeal stands
di sm ssed.

........................... J.
[ Swat ant er Kumar ]
.................................. J.
[ Fakki r Mohaned | brahi mKalifulla]
New Del hi ;

Decenmber 06, 2012
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| TEM NO. 1A COURT NO. 8 SECTI ON | |

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NQ(s). 1735 OF 2009
AKI L @ JAVED Appel [ ant (s)

VERSUS
STATE OF NCT OF DELHI Respondent (s)
Date: 06/12/2012 This Appeal was called on for pronouncenent of

j udgnment today.

For Appel | ant (s) M . Subranoni um Prasad, Adv.

For Respondent (s) Ms Anil Katiyar, Adv.

Hon' ble M. Justice Fakkir WMhaned |1brahim
Kalifulla pronounced the judgnent of the Bench
conprising of Hon'ble M. Justice Swatanter Kumar
and Hi s Lordship.

Appeal is dismssed in terns of the signed
reportabl e judgnent.

(O. P. Sharmm) (MS. Negi)
Court Master Court Master
(Signed reportable judgnment is placed on the file)
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